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Introduction 

I 

The seventeen essays collected here were written over a 
period of twenty-eight years (1 953-81 )  and cover a wide 
range of topics. I have arranged sixteen of  them in more or 
less distinct groups , roughly labelled , as follows:  I ,  General 
Theory; II , American Jurisprudence; III, Scandinavian 
Jurisprudence ; IV, Liberty , Utility , and Rights ; V, Four 
Legal Theorists . The last essay included here (Essay 17 :  The 
House of Lords on Attempting the Impossible) s tands apart 
from the rest,  since it deals not with any recognized philo 
sophical or jurisprudential issue but with what was , until its 
elimination by statute in 1 981 , a particular doctrine of 
English Criminal Law. My justification for including it here 
is that it brings a distinction established in modem philo
sophical semantics to the solution - or dissolution - of a 
perplexity concerning the notion of an attempt which has 
long plagued lawyers on both sides of the Atlantic . I hope 
that my use of philosophy in this last essay supports the 
belief on  which I have acted in most of my work, that if  
there is  some philosophical point which can clarify or settle 
issues which non·philosophers have found problematic ,  it is 
always possible simultaneously to expound for them the 
philosophical point and to use it for that purpose .  

In the course of the years during which these e ssays were 
written some of my views have changed. Though I still adhere 
to the central themes for which I argue in these essays , there 
are certainly points where I now think I was mistaken, others 
which I failed to relate to important wider issues or presented 
in an oversimplified or confused form. I have learned much 
during this period from my many critics, some of whom, 
including Professor Dworkin , Dr Raz and Dr Finnis , and the 
late Professor Lon Fuller, l have produced theories o f  their 
own in which my works are taken as a principal target .  

I have also learnt much during the period covered by these 

1 See references to their works added to several of these essays. 
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essays from later developments in philosophy. Thus , to take 
one example , which I discuss further below, had I commanded 
at the time of writing Essay Un 1953 the seminal distinction 
between the 'meaning' and the ' force' of utterances , and the 
theory of 'speech acts ' the foundations of which were laid 
by J .  L. Austin ,  I should not have claimed that statements 
of legal rights and duties were not 'descriptive' ,  or have 
suggested,  as I did by calling them 'conclusions of law' and 
' the tail ends o f  legal calculations' , that such statements were 
always put forward as inferences drawn by their authors . I 
have ,  however, notwithstanding recognition of errors in these 
essays , left the text untouched while adding to most of them 
a postscript re ferring the reader to the most important criti
cisms which they have attracted ,  or to opposed views . 

Perhaps the following observations (which I hope are not 
excessively autobiographical )  will sufficiently indicate and 
explain the character and degree of error as I now retrospec
tively see it in these essays. In 1953 when I was elected to the 
Olair of Jurisprudence at Oxford my qualifications were 
unorthodox. I had no law degree,  but for eight years before 
the war I had practised as a Olancery Barrister and for seven 
years after the war I had taught philosophy at Oxford. Those 
seven years fell within the period when the approach to 
philosophy which became known as 'linguistic philosophy' 
was at its most influential both in Oxford and Cambridge . 
There were important differences of emphasis and aim between 
the Oxford variant of this form of philosophy , where J. L. 
Austin was its leading exponent, and the Cambridge variant 
which flourished under Wittgenstein . None the less both were 
inspired by the recognition of the great variety of types of 
human discourse and meaningful communication, and with 
this recognition there went a conviction that longstanding 
philosophical perplexities could often b e  resolved not by the 
deployment of some general theory but by sensitive p iecemeal 
discrimination and characterization of the different ways , 
some reflecting different forms of  human life , in which 
human language is used . According to this conception of  
philosophy it had been a blinding error of  much philosophy 
in the past,  and most recently and notably of the Logical 
Positivism o f  the pre-war years , to as sume that there are only 
a few forms of discourse (empirical ' fact-stating' discourse 
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or statements of definitional or logically necessary truths) 
which are meaningful , and to dismiss as meaningless or as 
mere expressions of  feeling all other uses of  language which, 
as in the case of  some metaphysical statements or moral 
judgements, could not be shown to be disguised o r  complex 
forms of the few favoured types of discourse.  

Linguistic philosophy thus conceived as an elucidation of 
the multiple forms and diverse functions of  language knew no 
boundaries of subject-matter : its insights and illumination 
were available for the clarification not only of the discourse 
of everyday life but of any discipline at the points where 
there were reasons for thinking that a failure to grasp the 
differences between one form of discourse and another, 
which were often concealed by identical grammatical forms, 
have produced perplexity or confusion. So in Essay 1, written 
under the powerful and exci ting influence of these ideas, I 
attempted to demonstrate the relevance of this, form of 
linguistic philosophy to the philosophy of  law and jurispru. 
dence. For it seemed to me (and still seems) that attention 
to the diverse and complex ways in which words work in 
conjunction with legal rules of  different types would serve 
to dispel confusion, such as that which had helped to generate 
vague inconclusive and conflicting theories of the nature of 
corporate bodies and corporate personality, which had long 
haunted jurisprudence , or had led serious jurists to claim that 
statements of legal rights referred to imaginary or fictitious 
entities 'having nothing to do with reality ', or, alternatively, 
were predictions of juridical action. It is true that legal nouns 
like 'right ', 'duty', or the name of  a limited company seem 
not to have obvious counterparts in the world for which they 
stand or which they mean, and this has been one persisting 
source of perplexity. As Bentham had seen , attempts to 
define such expressions per genus and species in abstraction 
from the sentences and context in which they normally 
function had proved fruitless. But, as I argued here, what was 
needed was a close examination o f  the way in which state· 
ments e.g. of  legal rights or of the duties of  a limited company 
relate to the world in conjunction with legal rules, and the 
important first. step to take was to ask under what conditions 
statements of this kind have a truth value and are true. 

In other essays (Essays 3 and 12) I draw attention to some 
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other specific themes of linguistic philosophy which are of 
particular relevance to jurisprudence. These include the 
identification of a 'performative' use of language, where 
words are used in conjunction with a background of rules or 
conventions to change the normative situation of individuals 
and so have normative consequences and not merely causal 
effects. Thus, as I briefly show, this use of language is involved 
not only in the enactment of legislation (too often mis
assimilated to the simpler notion of a command), but in 
various legal transactions or so-called acts-in-the-Iaw. Attention 
to the various modalities of the performative use of language 
serves to clarify among other things the idea of legal powers, 
contracts, and conveyances, and serves to disentangle what is 
true in the longstanding, competing will-theories and objective 
theories of contract. It also makes evident the interesting 
connections between such important legal phenomena and 
less formal ways 'of doing things with words' such as a 
christening ceremony, vows, and (though this is still contro
versial) the making of a promise. 

So too, as I attempt to show in Essays 3 and 12, philos
ophers' discussions of the 'open texture' of language and 
generally of the ways in which the classificatory terms of 
a natural language may prove indeterminate is relevant to the 
study of adjudication and legal reasoning. Similarly, their 
insistence that there is not just one form of justification 
(the possession of common qualities) for classifying particulars 
under the same general term serves to free speculation from a 
cramping prejudice which has complicated both general 
accounts of the nature of law and the exposition of particular 
legal concepts such as that of possession. 

II 

These and other insights of modem linguistic philosophy are 
I think .of permanent value, and the analytical study of the 
law has been advanced by them, but I certainly see a number 
of defects in my deployment of these ideas in my early essays. 
Thus the concept of different 'uses of language' is not as 
simple as I suggested; it is itself in need of clarification, there 
being a number of different senses of 'use'. Hence, in Essay 1 
I fail to allow for the important distinction between the 
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relatively constant meaning or sense of a sentence fixed by 
the conventions of language and the varying 'force' or way in 
which it is put forward by the writer or sp e aker on different 
occasions. 'There is a bull in the field' has the same meaning 
or content whether it is intended by the author as an answer 
to requests for information or as a warning or hypothe sis. 
Neglect of this distinction, to which I later drew attention in 
Essay 3, vitiates part of my account in E ssay 1 of the meaning 
of statements of legal rights or statements about corporations. 
It was just wrong to say that such statements are the conclu
sions of inferences from legal rules, for such sentences h ave 
the same meaning on different occasions of u se whether or 
not the speaker or writer puts them forward as inferences 
which he has drawn. If he does put such a statement forward 
as an inference , that is the force of the utterance on that 
occasion, not part of the meaning of the sentence. What 
comp ounds my error is that though I speak of such sentences 
as capable of being true or false I deny that they are 'descrip
tive' as if this were excluded by the status which I wrongly 
assign to them as conclusions of law, and my denial that 
such sentences are 'descriptive' obscured the truth that for a 
full understanding of them we must understand what it is 
for a rule of conduct to require, prohibit, or permit an act . 

A more general defect in my early invocation in juris
prudence of linguistic philosophy was a failure to make clear 
that an understanding, however sophisticated or profound, 
of the workings of language could only yield signifi cant 
results for jurisprudence where difficulties had arisen from 
a failure to identify the way in which some p articular use of 
language deviated from some tacitly accepted paradigm, or 
where radically different forms of expression were mistakenly 
assimilated to some familiar form. Misleading j urisprudential 
theories such as those designed to explain the concepts of a 
corporate body or legal rights or legal transactions such as 
contract had arisen in part in these ways, but I should h ave 
emphasized that it i s  an important feature of those legal 
concepts, which linguistic philosophy could help most to free 
from misunderstanding or confusion, that they constituted 
sources of perplexity even when their applications to particular 
cases were un controversial, and even for those who had a 
perfect mastery of these concepts within the field of their 
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day-to-day use. The methods of linguistic philosophy which 
are neutral between moral and political principles and silent 
about different points of view which might endow one feature 
rather than another of legal phenomena with significance 
were suitable for such cases. Hence they are not suitable for 
resolving or clarifying those controversies which arise, as 
many of the central problems of legal philosophy do, from 
the divergence between partly overlapping concepts reflecting 
a divergence of basic point of view or values or background 
theory, or which arise from conflict or incompleteness of 
legal rules. For such cases what is needed is first, the identi
fication of the latent conflicting points of view which led to 
the choice or formation of divergent concepts, and secondly, 
reasoned argument directed to establishing the merits of 
conflicting theories, divergent concepts or rules, or to showing 
how these could be made compatible by some suitable 
restriction of their scope. 

III 

Essay 2, given as the Holmes Lecture at Harvard, contains the 
germ of many of the arguments which I used in defence of a 
form of legal positivism in the Concep t  of Law, published 
five years later. This has provoked a very large subsidiary 
literature, much of it critical of the two main themes of this 
essay: first, my denial that there are any important necessary 
connections between law and morality, and secondly, my 
insistence that in any modern legal system there must be 
many occasions where the settled law fails to dictate a 
decision either way, so that if courts }lave to decide such 
cases they must exercise a limited 'interstitial ' law-making 
power, or 'discretion'. 

I hope that I am not simply blinded by natural obstinacy or 
by age in still adhering to these now much criticized positions. 
But I certainly recognize that my treatment in this essay of 
both these issues is at some points over-simple and at others 
obscure. Thus in connection with the second of these issues it 
may seem from what I wrote in Essay 2 that I though t that 
judges, when they reach a point at which the existing settled 
law fails to determine a decision either way, simply push aside 
their law-books and start to legislate de novo for the case in 
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hand without further reference to the law. In fact this has 
never been my view, and at various points in Essays 3 and 4 
I show that among the features which distinguish the judicial 
from legislative law-making is the importance characteristically 
attached by courts, when deciding cases left unregulated by 
the existing law, to proceeding by analogy so as to ensure 
that the new law they make is in accordance with principles 
or under-pinning reasons which can be recognized as already 
having a footing in existing law. Very often in deciding such 
cases courts cite some general principle or general aim or 
purpose which a considerable area of the existing law can be 
understood as exemplifying or advancing, and which points 
towards a determinate answer for the instant case. But to 
admit this is not to admit the correctness of a general holistic 
theory of law as a gapless system of entitlements, such as 
Dworkin has advanced and which I argue in Essay 4 is 'a 
noble dream' as remote from the truth as the 'nightmare' 
belief that judges never find but always make the law which 
they apply in particular cases. For though the search for and 
use of principles underlying the law defers the moment, it 
cannot eliminate the need for judicial law-making, since in 
any hard case different principles supporting competing 
analogies may present themselves and the judge will have to 
choose between them, relying like a conscientious legislator 
on his sense of what is best and not on any already established 
order of priorities among principles already prescribed for 
him by the law. Only if for all such cases there was always 
to be found, as Dworkin's theory implies, implicit in the 
existing law some unique set of higher order principles 
assigning relative weights or priorities to competing lower 
order principles would the moment for judicial law-mak ing 
be not merely deferred but eliminated. 

But there is a more serious defect in my argument on this 
point, since it is one of substance, not merely of exposition. 
Essay 3 treats the indeterminacy of legal rules as if this was 
always a purely linguistic matter, that is, solely a function of 
the indeterminacy of the constituent words used in the 
fonnulation of a particular rule. In fact , as I came later to see 
and to say in Essay 4, the question whether a rule applies or 
does not apply to some particular situation of fact is not 
the same as the question whether according to the settled 
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conventions of language this is determined or left open by 
the words of that rule. For a legal system often has other 
resources besides the words used in the formulations of its 
rules which serve to determine their content or meaning in 
particular cases. Thus, as I say in Essay 3, the obvious or 
agreed purpose of a rule may be used to render determinate 
a rule whose application may be left open by the conventions 
of language, and may serve to show that words in the context 
of a legal rule may have a meaning different from that which 
they have in other contexts. My failure to make this clear 
amounts, as Fuller argued in his reply to Essay 2, to a defec
tive theory of statutory interpretation, which I do something 
to correct in my later discussion, in Essay 3, of what it is that 
makes clear cases clear. Certainly my arguments need to 
be both amplified and corrected on this point. But their 
correction does nothing to support the claim that the law is 
a gapless system never incomplete and containing within it an 
answer to every question of law even in the hardest of hard 
cases, so that judges never have to exercise a law-making 
power in choosing between alternatives left open by the 
existing law. 

I V  

My main concern however in Essay 3 was to defend the 
wisdom of insisting, as Bentham and Austin had, on the 
distinction between law as it is and law as morally it ought to 
be, against various forms of the claim that there are conceptual 
necessary connections, not merely contingent ones, between 
law and morality. Though Bentham's and Austin's general 
theory of law is unsatisfactory in other respects, which I 
indicated in this essay, the attempt to show that the distinc
tion that they continually stress between what the law is and 
what it ought to be is misleading, itself rests on a confusion of 
issues which I attempt to disentangle and in particular on the 
misidentification of the 'purpose' or function which laws 
may have with a moral aim or value. However, I certainly 
failed to discuss adequately different forms of the claim that 
there is a conceptual connection between law and morality 
which are compatible with the distinction between law as it is 
and law as it ought to be. These include theories such as that 
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advanced by Fuller (which I criticize in Essay 16), that 
standards for the moral evaluation of law are implicit in the 
concept of law itself ('the inner morality of law'), even if 
laws often fail to satisfy such standards. Again, there need 
to be considered theories asserting that even if the law falls 
so far short of what morally it ought to be that there is no 
moral obligation, all things considered, to conform to it, 
there is none the less always a prima facie moral reason for 
conforming to the law, even if this may be outweighed by 
the moral badness of a particular law. There is also to be 
considered the theory that the law always claims moral 
authority, so that when courts hold that individuals have 
legal obligations to act contrary to their interest such holdings 
necessarily constitute a form of moral judgment, even if it is 
mistaken or insincere. (Theories of this latter sort do not 
strictly assert a conceptual connection between law and 
morality, but rather between law and certain professed 
moral beliefs.) 

Since some important varieties of such theories form part 
of new comprehensive theories of law which have been 
elaborated since I wrote Essay 2, they certainly deserve 
consideration at length, but here I can only briefly indicate 
my objections to them. Thus, Dworkin has argued for the 
superior adequacy of a concept of law which includes, besides 
the explicit settled law of a system, a set of implicit principles 
hierarchically structured ('the soundest theory of the law') 
which both explains the settled law and .exhibits its best 
moral justification, and which will yield a determinate answer 
when the explicit law fails to provide one. In addition to 
other difficulties (some of which I briefly note in Essays 4 
and 5) this theory of law, though claiming to be distinct from 
'orthodox natural law theory', seems to me to run into 
insuperable difficulties in its attempt to explain how there 
can be, as Dworkin admits, morally wicked legal systems in 
which what is legally right so far diverges from what is 
morally right that a judge would have a moral duty to lie 
rather than say what the law really is. 

Raz, on the other hand, whose theory is generally of a 
severely positivist cast (since it requires that the law in any 
system be identified without reference to any moral criterion 
or argument and rejects any general moral obligation to 
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conform to law), none the less holds out an olive branch to 
those who claim that there is an important conceptual 
connection between law and morality. For he rejects what he 
terms the positivist semantic theory which claims that 
statements of rights, obligations, or duty have a different 
meaning in legal and moral contexts; his rejection, however, 
of this semantic thesis does not entail that statements of legal 
rights and duties etc. always constitute a moral judgment or 
moral endorsement of the law to which its author is com
mitted. For such statements, according to Raz, may be 
'detached', that is, made as if from the point of view of one 
who holds that there is a moral obligation to do what the law 
requires, yet made by one who does not share that point of 
view. Such detached statements explain the normative 
language used by lawyers and others to describe the content 
of law without committi:o)g them in any way to its moral 
endorsement. On this view the main conceptual connection 
between law and morality reduces to the fact that where a 
legal system is in force its judges claim moral authority for the 
law and make committed statements of legal rights and duties, 
and so must believe or at least pretend to believe that there is 
a moral obligation to conform to law. But since according to 
this theory there is no general moral obligation to conform 
to the law, this may seem to be a minimal form of conceptual 
connection between law and morality, and certainly offers no 
ground for denying the distinction between law as it is and 
law as it ought to be. Yet, minimal as it is, it seems to me to 
be unrealistic to suppose that judges in making statements of 
legal obligation must always either believe or pretend to 
believe in the false theory that there is always a moral obli
gation to conform to the law. It seems to me that such 
statements may be better construed as stating what may be 
properly demanded of their subjects by way of action accord
ing to the law which the judges accept as setting the correct 
standard of legal adjudication and law enforcement. 

Finnis's flexible interpretation of natural law is in many 
respects complementary to rather than a rival of positivist 
legal theory. For it is mainly concerned to elaborate a con
ception of natural law as consisting of certain principles of 
'practical reason' for the ordering of human life and society 
directed to the realization of certain allegedly self-evident 
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objective values or forms of good, and then to show that for 
their realization an authoritative human law and respect for 
such authority are required. Failure on the part of human law 
to conform to such principles of practical reason render it 
defective or perverse in various degrees, but will not, as in 
some versions of natural law (which Finnis considers a 
distortion), deprive such laws of their legal status, though 
they may be considered 'less legal' on that account. On this 
view, which recognizes the distinction between law as it is 
and law as it ought to be, the chief conceptual tie between 
law and morality is that the conception of a system of law 
orientated to an objective common good and fully conforming 
to the requirements of practical reason not only furnishes 
the basic forms of criticism of actual legal systems but 
constitutes the most illuminating perspective for understand
ing their actual working, the forms of legal reasoning, and the 
normative force of descriptions of the law in terms of rights, 
duties, and obligations. This conception is said to be the 
'focal' meaning and central case of law. None the less positive 
law has a relative autonomy or independence of this ideal 
conception, so that lawyers for the internal purposes of the 
legal system properly speak of law and its obligations as if 
these were insulated from the moral merits of the law with 
which the 'flow' of practical reason is concerned. 

The chief and very great merit of this natural law approach 
is that it shows the need to study law in the context of other 
disciplines and fosters awareness of the way in which un
spoken assumptions, common sense, and moral aims influence 
the law and enter into adjudication. But these valuable 
lessons can be taught in other ways, and my objection to 
their presentation in a revived form of natural law theory 
(apart from my disagreement with its underlying philosophy 
of self-evident objective values) is that its stress on an ideal 
form of law which satisfies the requirements of practical 
reason as the 'central case' or 'focal meaning' of law, and the 
treatment of morally bad law as 'less legal', will revive" old 
confusions between law and the standards appropriate for 
the criticism of law. Thus, in order to defend classical natural 
law theories from the distortions of which Finnis considers 
positivist critics (including myself) have been guilty, it has to 
be elaborately explained how it is that famous phrases such 
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as Aquinas's statement that 'law is nothing else than an 
ordinance of reason for the common good? is quite com
patible with his statement that 'laws framed by men are either 
just or unjust'.3 It is so because while 'law' in the last of 
these two statements refers to positive law', in the first 
statement it refers to law satisfying all the requirements of 
practical reason and so morally binding. The identification 
of the 'central case' of law with law in its ideal form will, I 
fear, invite a return to these obfuscating complexities. The 
contrary positivist stress on the elucidation of the concept 
of law, without reference to the moral values which it may be 
used to promote, seems to me to offer better guarantees of 
clear thought. But apart from this, the identification of the 
central meaning of law with what is morally legitimate, 
because orientated towards the common good, seems to me 
in view of the hideous record of the evil use of law for 
oppression to be an unbalanced perspective, and as great a 
distortion as the opposite Marxist identification of the 
central case of law with the pursuit of the interests of a 
dominant economic class. 

v 

In Essay 6 I focus attention on some themes of modern 
Scandinavian jurisprudence descended from the work of 
Axel Hagerstrom. These are instructive and somewhat startling 
examples in the field of jurisprudence of the same failure on 
the part of philosophers of considerable power to appreciate 
the wide variety of forms of intelligible human discourse that 
led Logical Positivists to stigmatize as meaningless meta
physical statements and moral judgments. Hagerstrom 
himself had understood more clearly than his predecessors 
that certain uses of language within the law were anomalous 
compared with what was commonly assumed to be its normal 
function. For he saw that the verbal forms used both in 
ancient and modern legal systems to effect such legal trans
actions as the alienation of property, or the making of an 

2 Summa TheoL I-II, Q. 90, art. 4. 'Definitio legis nihil est aliud quam quaedam 
rationis ordinatio ad bonum commune ab eo qui curam communitatis habet 
promulgata.' 

3 Ibid., Q. 96 ,  art. 5. 'Leges positae humanitus ,sunt vel justae vel injustae.' 



INTRODUCTION 13 

offer, a will, or a contract, were not, as their indicative 
grammatical form often suggested, mere reports of the 
intention or the will of those entering into such transactions, 
and the conventional juristic classification of  such verbal 
forms as 'declarations of intention' left unexplained their 
dynamic role in changing the legal situation of the p arti es .4 
But Hagerstrom's explanation of this phenomenon in temis 
of beliefs in 'mystical bonds' and 'the magical' powers of 
language to produce changes in a supernatural world of rights 
and duties simply abandoned the task of serious analysis of 
an important dimension of language, the use of which is not 
confined to legal contexts, and led his followers into a 
blind alley. 

Thus in Alf Ross, the most acute and best-equipped 
philosopher of this school, a narrow empiricist conception 
of rational meaningful discourse had bred a readiness to see 
'superstition', 'fiction', or  'meaningless metaphysics' 'raising 
the law above the world of facts' as embodied in the norma
tive concepts and modes of description customarily used by 
lawyers in representing the law. So he claimed that the only 
method of representation of the law fit to figure in a modern 
rational science of law was one which shared the structure 
and logic of statements of empirical science. In effect this 
involves an interpretation of propositions of law such as 
statements of legal validity or legal obligation or legal rights 
as essentially predictions of judicial behaviour accompanied 
by feelings of being bound by legal directives. 

My main objection to this reduction of propositions of law 
which suppresses their normative aspect is that it fails to mark 
and explain the crucial distinction that there is between mere 
regularities of human behaviour and rule-governed behaviour. 
It thus jettisons something vital to the understanding not only 
of law but of any form of normative social structure. For the 
understanding of this the methodology of the empirical 
sciences is useless; what is needed is a 'hermeneutic' method 
which involves portraying rule-governed behaviour as it 
appears to its participants, who see it as conforming or 
failing to conform to certain shared standards. My explanation 
of the distinction which I have here called crucial is in terms 

4 An Inquiry into the Nature of Law and Morals (Uppsala 1 953), pp. 5 ff. and 
ch. 5. 
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of the idea of the 'acceptance' of preferred patterns of 
conduct as guides and standards of criticism, and so of an 
attitude to conduct which I call an 'internal point of view'. 
In the Concept of Law these ideas are elaborated further, 
though not wholly to my own satisfaction or that of those 
of my critics who, while complaining of various detailed 
aspects of my exposition, have generally welcomed my 
introduction of these ideas into jurisprudence as constituting 
an appropriate hermeneutic approach. 

However, in Essay 6, in explaining the important difference 
between 'mere feelings of being bound' which Ross includes 
in his analysis, and the internal point of view of one who 
accep ts a rule, I said something misleading. I drew a distinction 
between internal statements which manifest their authors' 
acceptance of a rule and external statements which simply 
state or predict certain regularities of behaviour whether 
it is rule-governed or not. But I wrongly wrote as if the 
normative vocabulary of 'ought', 'must', 'obligation', 'duty' 
were only properly used in such internal statements. This is a 
mistake, because, of course, such terms are quite properly 
used in other forms of statement, and particularly in lawyers' 
statements of legal obligations or duties describing the 
contents of a legal system (whether it be their own or an 
alien system) whose rules they themselves in no way endorse 
or accept as standards of behaviour. In so doing, lawyers 
report in normative form the contents of a law from the 
point of view of those who do accept its rules without them
selves sharing that point of view. In terms of Raz's distinction, 
already mentioned, such statements of legal obligation: or 
duties are 'detached', whereas the same statements made 
by those who accept the relevant rule are 'committed'. Of 
course those who make such 'detached' statements must 
understand the point of view of one who accepts the rule, 
and so their point of view might well be called 'hermeneutic'. 
Such detached stateJ;Ilents constitute a third kind of statement 
to add to the two (internal and external statements) which I 
distinguish. To have made all this clear I should have empha
sized that as well as the distinction between mere regularities 
of behaviour and rule-governed behaviour we need a distinc
tion between the acceptance of rules and the recognition of 
their acceptance by others. 
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The distinction between committed and detached norma
tive statements and the clarification of the hermeneutic 
point of view throws light on what for many has been an 
obscurity in Kelsen's characterization of propositions of law 
made by legal theorists in expounding the law as 'rules in a 
descriptive sense'. I discuss in Essay 1 4 Kelsen's account of 
'ought-statements', in which the theorist of law represents 
the norms, as 'having merely a descriptive import', but 
though I had some glimmer then of important distinctions 
between committed and detached statements I did not see 
clearly that it was this distinction which Kelsen in effect 
was making. 

In Essay 7 I confront another quite different case, where 
Ross claims to discover in lawyers' thinking a belief in the 
'magical'_ He finds this in their recognition of 'self-referring' 
provisions made by certain constitutional laws for their own 
repeal or amendment as legally valid and effective. English 
constitutional lawyers are familiar with such provjsions when 
used to 'entrench' basic constitutional laws against change 
by ordinary methods. Ross, however, who apparently believed 
that no proposition (in which he included propositions of 
law) could logically or meaningfully refer to itself, claimed 
that if for exam.ple, Article 5 of the United States Consti
tution, providing for the amendment of the Constitution, 
were held by lawyers to apply to itself and be capable of being 
amended by the procedure which it itself determined, this 
view was simply 'a social psychological fact', and the belief in 
its legal validity was simply 'the expression of ideas which 
cannot be expressed rationally but only in magical terms'. 

In countering this extraordmary claim I drew a distinction 
between purely self-referring laws, which are indeed empty 
for lack of other reference, and partly self-referring laws like 
the constitutional provisions in question, which refer both to 
other laws and to themselves, and I endeavoured to show 
how these give rise not to a vicious infinite regress or any 
other logical vice, but to an, infinite series of possible appli
cations. Since my competence as a formal logician is very 
limited I was glad to see this distinction accepted and formal
ized by Mr John Mackie in his illuminating treatment of 
logical paradoxes_s While I think my arguments successfully 

5 In Truth, Probability, and Paradox (Oxford, 1 9 73) ,  ch. vi, pp. 285 ff. 
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dispose of Ross's scepticism (and also of Kelsen's argument 
that Austin's claim that all laws must have a sanction provided 
by law commits him to a vicious infinite regress), there is one 
argument advanced by Ross which though mistaken does, as 
I now see, show that there was something to be explained 
in what Ross took to be problematic. He argued that where 
one law authorizes the creation of other laws the continuing 
validity of laws so created must logically depend on the 
continued existence of the parent law authorizing their 
creation. This is a mistake, though certainly in some juris
dictions (including at one time English Common Law) the 
repeal of an enactment empowering rule-making has been 
taken to abrogate all rules made thereunder. But this is not a 
matter of logical necessity, and the contrary principle is 
widely accepted. However, what is true (and may have been 
confused by Ross with his mistaken claim) is that if courts 
affirm the continued validity of subordmate laws after the 
repeal of the parent law, without invoking any specific legal 
provision requiring this, they must tacitly accept the general 
prmciple that laws validly created according to the law at the 
time of creation remain valid until they expire accordmg to 
their terms, or are validly terminated according to the law at 
the date of purported termination. So the continuing validity 
of subordinate laws notwithstanding the repeal of their 
parent laws depends on this principle and not, as Ross 
thought, on the continuing existence of the parent law. 
Largely as the result of Finnis's discussion6 of this topic, I 
now see that I should have referred to this principle in my 
answer in Essay 16 to Fuller's complaint that my theory of 
law left unexplained the sUIVival after a revolution of a 
great mass of laws made before the revolutionary break. 

VI 

In Essays 8-1 1 I consider different forms of liberal individual
ism which have issued in theories of basic human rights or 
liberties, in assertions of the priority of liberty over other 
values, or in resistance to claims that the legal enforcement 
of a society's conventional morality may be required and 

6 In 'Revoiutions and Continuity of Law', Oxford Essays in Jurisprudence, 
Second Series (1973),61-5. 
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justified a s  a means of  preserving society from 'disintegration'. 
My earlie st foray into this general field was an article 'Are 
there any Natural Rights? '  published in 1 9 55, and though it 
attracted some attention I have not included it here, since 
its main argument seems to me to be mistaken and my errors 
not sufficiently illuminating to justify re-printing now. The 
only part of that article which seems to me still to merit 
some consideration is my invocation of what has since been 
called 'the principle of fair play' as one ground of polit ical 
obligation. In Essay 3 I briefly summarize this principle and 
direct attention to the criticism which my original exposition 
of it has attracted. 

In Essays 8, 9, and 1 0  I consider three different attempts 
to provide a foundation for basic in dividual rights or liberties. 
In the first of these I discuss John Stuart Mill 's attempts to 
furnish such rights with a utilitarian foundation. I argue here 
(and more elaborately in a later essay on Bentham and Mill 
on natural rights)7  that in fact 'general utility ' plays no 
operative part in Mill's construction. Instead, his arguments 
point to the conclusion that a theory of basic individual 
rights must rest on a specific conception of the human person 
and of what is needed for the exercise and development of 
distinctive human powers. I think, too, that the same lesson 
is to be learned from the attempts made by Nozick and 
Dworkin, which I examine in Essay 9, to base a theory of 
rights on the relatively uncontroversial ideas of the mere 
distinctness of individual p ersons or their claim to equal 
respect. I am confirmed in this belief by the fact that when 
Professor Rawls came to reply8 to my arguments in Essay 1 0, 
the modifications which he made in his original statement of 
his own theory to meet my objections appear both to identify 
the basic liberties for which he argues and their priority over 
other values by reference to a conception of a human person 
and of what is necessary for the exercise and development of 
what he calls the moral powers. In this version of his theory 
choice in the 'original position' seems to play a much dimin
ished part in the determination of basic liberties. 

7 In Essays on Bentham (Oxford 1 982) ,  ch. IV. 
a In 'The Basic Liberties and their Priority' in Tanner Lectures o n  Human 

Values, iii ( 1 982) , 1 .  
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VII 

Two of the five essays ( 1 2-1 6) devoted to individual legal 
theorists are concerned with Kelsen's work, which like others 
I have always found both fascinating and puzzling. I share 
with him the conviction that a central task of legal philosophy 
is to explain the normative force of propositions of law which 
figure both in academic legal writing and in the discourse of  
judges and lawyers. None the less the directions of our 
respective theories are quite different and my main effort in 
these two essays is to show that references to both psycho
logical and social facts, which Kelsen's theory in its excessive 
purity would exclude, are in fact quite indispensable for the 
understanding of  many different aspects of law. These 
include the concepts of legal wrong, legal obligation, legal 
sanctions, and legal system. No accep table account of the 
existence of separate systems of law or the relations between 
municipal and international law can be given if such facts 
are excluded. 

I hope that in what is a second exchange of friendly 
polemics between myself and Fuller ( Essay 1 6) I have not 
been unfair in my criticisms of his conception of an inner 
morality of law; but I see now largely as the result of Professor 
Lyon's essay on Formal Justice9 that an argument similar 
to mine against Fuller might be used to show that my claim 
made in Essay 2 and repeated in my Concept  of Law that 
a mipimal form of justice is inherent in the very notion of a 
general legal rule applied according to its tenor to all its 
instances is similarly mistaken. I am not sure that it is 

'
so, but 

I am clear that my claim requires considerable modification. 

9 58 Cornell L. R. 873  ( 1 9 73 ) .  
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Essay 1 

Definition and Theory in Jurispruden ce 

I 

In law as elsewhere, we can know and yet not understand. 
Shadows often obscure our knowledge, which not only vary 
in intensity but are cast by different obstacles to light. These 
cannot all be removed by the same methods,  and till the 
precise character of  our perplexity is determined we cannot 
tell what tools we shall need. 

The perplexities I propose to discuss are voiced in those 
questions of analytical j urisprudence which are usually 
characterized as requests for definitions : What is law? What is 
a State ? What is a right? What is possession? I choose this 
topic because it seems to me that the common mode of 
definition is  ill adapted to the law and has complicated its 
exposition ; its use has, I think, led at certain points to a 
divorce between jurisprudence and the study of the law at 
work, and has helped to create the impression that there are 
certain fundamental concepts that the lawyer cannot hope to 
elucidate without entering a forbidding jungle of philosophi
cal argument. I wish to suggest that this is not s o ;  that legal 
notions however fundamental can be elucidated by methods 
properly adapted to their special character. Such methods 
were glimpsed by our predecessors but have only been fully 
understood and developed in our own day . 

Questions such as those I have mentioned, 'What is a State? ' ,  
'What is law?' ,  'What i s  a right? ', have great ambiguity. The 
same form of words may be used to demand a definition or 
the cause or the purpose or the justification or the origin of  a 
legal or political institution. But if, in the effort to free them 
from this risk of confusion with other questions, we rephrase 
these requests for definitions as 'What is the meaning of the 
word "State"? ', 'What is the meaning of the word "right"? ' ,  
those who ask are apt to  feel uneasy , as  i f  this had trivialize d  
their question. For what they want cannot b e  got out o f  a 
dictionary, and this transfonnation of their question suggests 
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it can. This uneasiness is the expression of an instinct which 
deserves respect : it emphasizes the fact that those who ask 
these questions are not asking to be taught how to use these 
words in the correct way. This they know and yet are still 
puzzled. Hence it is no answer to this type of question 
merely to tender examples of what are correctly called rights, 
laws, or corporate bodies, and to tell the questioner if he is 
still puzzled that he is free to abandon the public convention 
and use words as he pleases} For the puzzle arises from the 
fact that though the common use of these words is known, 
it is not understood;  and it is not understood because com
pared with mo st ordinary words these legal words are in 
different ways anomalous. Sometimes, as with the word 'law' 
itself, one anomaly is that the range of cases to which it is 
applied has a diversity which baffles the initial attempt to 
extract any principle behind the application, yet we have 
the conviction that even here there is some principle and not 
an arbitrary convention underlying the surface differences ; so 
that whereas it would be patently absurd to ask for elucidation 
of the principle in accordance with which different men are 
called Tom, it is not felt absurd to ask why, within municipal 
law, the immense variety of  different types of rules are called 
law, nor why municipal law and international law, in spite of 
striking differences, are so called. 

I Professor Glanville Williams in his beneficial article on 'International Law 
and the Controversy concerning the word Law' (British Year Book of International 
Law, 1 945 , 1 48 )  advocates this short way with those who ask whether international 
law is law. But the way is really too short; for the puzzle is not generated always 
or only by the superstitions about words or e ssences, or the confusion of 'verbal' 
with factual questions which he attacks. Perplexity here arises from three factors: 
(i) the well founded belief that the word 'law' when used of municipal and 
international law is not a mere homonym; (ii) the mistaken belief (false not only 
of complex legal and political expressions like ' law', 'State', 'nation', but of 
humbler ones like 'a game') that if a word is not a mere homonym then all the 
instances to which it is applied must possess either a single quality or a single 
set of qualities in common ; (iii) an exaggeration of the difference between municipal 
and international law due to the failure to see that the 'command' of a sovereign 
is only one particular form of a general feature which is no doubt logically neces
sary in a legal system, viz. some general test or criterion whereby the rules of the 
system are identified. Of course proper attention to these three factors will only 
show (by revealing the complexity of the issue and exposing some prejUdices) that 
to call international law ' law' in spite of its differences from municipal law is not 
arbitrary - just as to call patience a 'game' is not arb itrary in spite of its differences 
from, say, polo. But there is no conclusive answer to give to those who are very 
impressed by the differences in either case. 
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But  in this and other cases ,  we  are puzzled by a different 
and more troubling anomaly. The first efforts to define 
words like ' corporation', 'right' ,  or 'duty ' reveal that these 
do not have the straightforward connection with counterparts 
in the world of fact which most ordinary words have and to 
which we appeal in our definition of  ordinary words. There is 
nothing which simply 'corresponds' to these legal words ,  and 
when we try to define them we find that the expressions we 
tender in our definition specifying kinds of persons, things, 
qualities, events, and processes, material or psychological, 
are never precisely the equivalent of these legal words, 
though often connected with them in some way . This is 
most obvious in the case of expressions for corporate bodies, 
and is commonly put by saying that a corporation is not a 
series or aggregate of persons. But it is true of other legal 
words. Though one who has a right usually has some expec
tation or power, the expression 'a right' is not synonymous 
with words like 'expectation' or 'power' even if we add 
'based on law' or 'guaranteed by law'. And so too, though 
we speak of men having duties to do or abstain from certain 
actions the word 'duty' does not stand for or describe any
thing as ordinary words do. It has an altogether different 
function which makes the stock form of definition , 'a duty is 
a . .  . ', seem quite inappropriate . 

These are genuine difficulties and in part account for 
something remarkable : that out of these innocent requests 
for definitions of fundamental legal notions there should 
have arisen vast and irreconcilable theories, so that not 
merely whole books but whole schools of juristic thought 
may b e  characterized by the type of answer they give to 
questions like 'What is a right?' ,  or 'What is a corporate 
body?' .  This alone, I think , suggests that something is wrong 
with the approach to definition ; can we really not elucidate 
the meaning of words which every developed legal system 
handles smoothly and alike without assuming this incUbus of 
theory? And the suspicion that something is amiss is con
firmed by certain characteristics that many such th eorists 
have. In the first place they fall disquietingly often into a 
familiar triad .2 Thus the American Realists striving to give us 

2 The general form of this recurrent triad may be summarily described as 
follows. Theories of one type tell us that a word stands for some unexpected 
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an answer in terms of plain fact tell us that a righ t is a term 
by which we describe the prophecies we make of the probable 
behaviour of courts or officials ;3 the Scandinavian jurists, 
after dealing the Realist theory blows that might well be 
thought fatal (if these matters were strictly judged) , say that 
a right is nothing real at all but an ideal or fictitious or 
imaginary power,4 and then join with their opponents to 
denigrate the older type of theory that a right is an 'objective 
reality' - an invisible entity existing apart from the behaviour 
of men. These theories are in form similar to the three great 
theories of corporate personality, each of which has dealt 
deadly blows to the other. There too we have been told by 
turn that the name of a cop orate body like a limited company 
or an organization like the State is really just a collective 
name or abbreviation for some complex but still plain facts 
about ordinary persons, or alternatively that it is the name 
of a fictitious person, or that on the contrary it is the name 
of a real person existing with a real will and life , but not a 
body of  its own. And this same triad of theories has haunted 
the jurist even when concerned with relatively minor notions. 
Look for example at Austin's discussion of statusS and you 

variant of the familiar a complex fact where we expect something unified and 
simple, a future fact where we expect something present, a psychological fact 
where we expect something external; theories of the second type tell us that a 
word stands for what is in some sense a fiction; theories of a third (now un· 
fashionable) type tell us the word stands for something different from other 
things just in that we cannot touch it, hear it, see it, feel  it. 

3 W. W. Cook, The Logical and Legal Basis o/ the Co nflict of Laws ( Cambridge, 
MaSs., 1 949) ,  30 :  ' ' 'Right'' "duty" . • .  are not names of objects or entities which 
have an existence apart from the behaviour of officials but terms by means of 
which we describe to each other the prophecies we make as to the probable 
occurence of a certain sequence of events the behaviour of officials . • •  we 
must therefore constantly resist the tendency . . •  to reify rights . •  . ' 

4 Karl Olivecrona, Law as Fact (London, 1 9 39) , 90 :  'We hit the mark when we 
define a right as a power of some kind but this power does not exist in the real 
world • • • it is not identical with the actual control . . .  exercised by the owner 
nor with his actual ability to set the legal machinery in motion. It is a fictitious 
power, an ideal or imaginary power. ' See also A. Hilgerstrom, Inquiries into the 
Nature of Law and Morals (ed. Broad, Stockholm, 1 9 5 3) ,  4: 'The insuperable 
d ifficulty in finding the facts which correspond to our ideas of rights forces us 
to suppose that there are no such facts and that we are here concerned with ideas 
that have nothing to do with reality. ' On p. 6: 'Thus it is shown that the notions 
we question cannot be reduced to anything in reality. The reason is that they have 
their roots in traditional ideas of mystical forces or bonds. ' 

s Lectures on Jurisprudence (5th edn., London, 1 8 8 1 ) , ii. 609-700. 
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will find that the choice lies for him between saying that it 
is a mere collective name for a set of special rights and duties, 
or that it is an 'ideal' or 'fictitious' basis for these rights and 
duties, or that it is an 'occult quality' in the person who has 
the status, distinguishable both from the rights and duties  
and from the facts engendering them. 

Secondly, though these theories spring from the effort to 
define notions actually involved in the practice of a legal 
system, they rarely throw light on the precise work they do 
there. They seem to the lawyer to stand apart with their 
heads at least in the clouds; and hence it is that very often 
the use of such terms in a legal system is neutral between 
competing theories. For that use 'can be reconciled with any 
theory, but is authority for none ' . 6  

Thirdly, i n  many o f  these theories there is often a n  amalgam 
of issues that should be distinguished. It is of course clear 
that the assertion that corporate bodies are real persons and 
the counter-assertion that they are fictions of the law were 
often not the battIe-cries of analytical jurists. They were 
ways of asserting or denying the claims of organized groups 
to recognition by the State. But such claims have always been 
confused with the baffling analytical question, 'What is a 
corporate body?', so that the classification of such theories 
as Fiction or Realist or Concessionist is a criss-cross between 
logical and political criteria. So too the American Realist 
theories have much to tell us of value about the judicial 
process and how small a part deduction from predetermined 
premises may play in it, but the lesson is blurred when it is 
presented as a matter of definition of 'law' or 'a right' ; not 
only analytical jurisprudence but every sort of jurisprudence 
suffers by this confusion of aim. 

Hence, though theory is to be welcomed, the growth of 
theory on the back of definition is not. Theories so grown, 
indeed, represent valuable efforts to account for many 
puzzling things in law; and among these is the great anomaly 
of legal language - our inability to define its crucial words 
in terms of ordinary factual counterparts. 7  But here I think 

6 P. w. Duff, Personality in Roman Private Law (Cambridge, 1 9 38) ,  2 1 5. 
7 See Olivecrona, op. cit. n. 4 supra, 88-9 .  'It is impossible to find any facts 

that correspond to the idea of a right. The right eludes every attempt to pin it 
d own and place it among the facts of social life. Though connected with the 
facts • . .  the right is in essence something different from all facts . '  
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they largely fail because their method of attack commits 
them al, in spite of their mutual hostility, to a form of 
answer that can only distort the distinctive characteristics of 
legal language. 

II 

Long ago B entham issued a warning that legal words demanded 
a special method of elucidation, and he enunciated a princip le 
that is the beginning of wisdom in this matter, though it is 
not the end. He said we must never take these words alone, 
but consider whole sentences in which they play their charac
teristic role. We must take not the word 'right' but the 
sentence 'You have a right', not the word 'State ', but the 
sentence 'He is a member or an official of the State . '8 His 
warning has largely been disregarded and jurists have continued 
to hammer away at single words. This may be because he hid 
the product of  his logical insight behind technical terms of 
his own invention 'Archetypation', 'Phraseoplerosis ', and the 
rest ; it may also be because his further suggestions were not 
well adapted to the peculiarities of legal language which as 
part of the works of 'Judge & Co .' was perhap s  distasteful 
to him. But in fact the language involved in the enunciation 
and application of rules constitutes a special segment of 
human discourse with special features which lead to con
fusion if neglected. Of this type of discourse the law is one 
very complex example, and sometimes  to see its features we 
need to look away from the law to simpler cases which in 
spite of many differences share these features .  The economist 
or the scientist often uses a simple model with which to 

8 See A Fragment on Government, ch. V, notes to section vi : § (5) 'For 
expounding the words duty, right, title, and those other terms of the same stamp 
that abound so much in ethics and jurisprudence either I am much deceived or the 
only method by which any instruction can be conveyed is that which is here 
exemplified. An exposition framed after this method I would term paraphrase. 
§ (6)  A word may be said to be expounded by paraphrases when not that word 
alone is translated into other words but some whole sentence of which it forms 
part is translated into another sentence. § ( 7 )  The common method of defining
the method per genus et differentiam as logicians calls it, wil in many  cases not 
at aU answer the purpose.' Cf. also Bentham, An Introduction to the Principles 
of Morals and Legislation,  ch. XVI, para 25 ;  Of Laws in General, Appendix C, 
para. 1 7 ;  Chrestomathia in Works, viii. 1 26 n. (Bowring edn., 1 838- 43) ; Essay on 
Logic in Works, viii. 246-8 1 .  
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understand the complex ; and this can b e  done for the law. 
So in what follows I shall use as a simple analogy the rules of 
a game which at many vital points have the same puzzling 
logical structure as rules of law. And I shall describe four 
distinctive features which show, I think, the method of 
elucidation we should apply to the law and why the common 
mode of definition fails. 

1 .  First, let us take words like 'right' or 'duty ' or  the 
names of corporations, not alone but in examples of typical 
contexts where these words are at work. Consider them when 
used in statements made on a particular occasion by a judge 
or an ordinary lawyer. They will be  statements such as 'A has 
a right to be paid £1 0 by B . ' ;  'A is under a duty to fence off 
his machinery. ' ; 'A & Company, Ltd. have a contract with B . '  
I t  i s  obvious that the use of  these sentences silently assumes a 
special and very complicated setting, namely the existence of  
a legal system with all that this implies by way of general 
obedience, the operation of the sanctions of the system, and 
the general likelihood that this will continue. But though this 
complex situation is assumed in the use of these statements 
of rights or duties they do not state that it exists. There is a 
parallel situation in a game. 'He is out' said in the course of 
a game of cricket has as its proper context the playing of the 
game, with all that this imp lies  by way of general compliance 
by both the players and the officials of the game in the past, 
present, and future . Yet one who says 'He is out' does not 
state that a game is being played or that the players and 
officials will comply with the rules. 'He is out' is an expression 
used to appeal to rules, to make claims, or give decisions 
under them; it is not a statement ab out the rules to the effect 
that they will be enforced or acted on in a given case, nor 
any other kind of statement about them. The analysis of 
statements of rights and duties as predictions ignores this 
distinction, yet it is just as erroneous to say that 'A has a 
right' is a prediction that a court or official will treat A in a 
certain way as to say that 'He is out' is a prediction that the 
umpire is likely to order the batsman off the field or the 
scorer to mark him out. No doubt, when someone has a legal 
right a corresponding prediction will normally be justified, 
but this should not lead us to identify two quite different 
forms of statement. 
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2 .  If we take 'A has a right to be p aid £1 0 by B '  as an 
example, we can see what the distinctive function of this 
form of statement is. For it is clear that as well as presupp os
ing the existence of a legal sy stem,  the use of this statement 
has also a special connection with a p articular rule of the 
system. This would be made explicit if we asked 'Why has A 
this right?'  F or the appropriate answer could only consist 
of two things : first, the statement of some rule or rules of 
law ( say those of Contract) ,  under which given certain facts 
certain legal consequences follow; and secondly , a statement 
that these facts were here the case.  But again it is imp ortant 
to see that one who says that 'A has a right' does not state 
the relevant rule of law; and that though, given certain facts, 
it is  correct to say 'A has a right', one who says this does not 
state �r describe those facts. He has done something different 
from either of these two things : he has drawn a conclusion 
from the relevant but unstated rule, and from the relevant 
but unstated facts of the case . 'A h as a right', like 'He is out', 
is therefore the tail-end of a simple legal calculation : it 
records a result and may be well called a conclusion o f  law. 
It is not therefore used to p re dic t the future, as the American 
Realists say ;  it refers to the present, as their opponents claim, 
but unlike ordinary statements does not do this by describing 
present or continuing facts. This it is - this matter of principle 
- and not the existence of stray exceptions for lunatics or 
infants - that frustrates the definition of a right in factual 
terms such as expectations or p owers. A paralysed mart 
watching the thief's hand close over his gold watch is properly 
said to have a right to retain it as against the thief, though 
he has neither expectation nor power in any ordinary sense 
of these words. This is possible just because the expression 
'a right'  in this case does not describe or stand for any 
expectation, or power, or indee d anything else, but has 
meaning only as p art of a sentence the function of which 
as a whole is to draw a conclusion of law from a specific 
kind of legal rule . 

3 .  A third peculiarity is this : the assertion 'Smith has a 
right to be p aid £1 0 '  said by a judge in deciding the case has 
a different status from the utterance of it out of court, where 
it may be used to make a claim, or an admission and in many 
other ways . The ju dge 's u tterance is official, authoritative , 
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and, let us  assume , final ; the other is none o f  these things, yet 
in spite o f  these differences the sentences are of the same 
sort : they are both conclusions of law. We can compare this 
similarity in spite of difference with 'He is  out' said by the 
ump ire in giving his decision and said by a player to make a 
claim. Now of course the unofficial utterance may have to be 
withdrawn in the light of a later official utterance , but this is 
not a sufficient reason for treating the first as a prophecy of 
the last, for plainly not all mistakes are mistaken pre dictions. 
Nor surely need the finality of a judge's decision either be 
confused with infallibility or temp t us  to define laws in terms 
of what courts do, even though there are many laws which 
the courts mu st first interpret before they can apply them. 
We can acknowledge that what the scorer says is final ; yet we 
can still abstain from defining the notion of a score as what 
the scorer says. And we can admit that the umpire may be 
wrong in his decision though the rules give us n o  remedy 
if he is and though there may b e  doubtful cases which he has 
to decide with but little help from the rules. 

4.  In any system, legal or not, rules may for excellent 
practical reasons attach identical consequences to any one of 
a set of very different facts. The rule of  cricket attaches the 
same consequence to the batsman's being b owled, stumped, 
or caught. And the word 'out' is  used in giving decisions or 
making claims under the rule , and in o ther verbal applications 
of it. It is easy to see here that no one of these different ways 
of being out is more e ssentially what the word m e an s  than 
the others, and that there need be nothing common to all 
the se ways of being out other than their falling under the 
same rule, though there may be some similarity or analogy 
between them .9  But it is less easy to see this in those imp ortant 

9 Yet neglect of just these features of the language of rules has complicated 
the exposition of the concept of possession. Here the word is, of course, ambiguous 
as between (i) certain legal consequences attached to certain kinds of fact and 
(ii) those kinds of fact. But when we come to define the word in the second of 
these uses we are liable to assume that there is something which really or essentially 
is 'possession in fact' independent of any legal system, and that there is something 
illogica l in the terminology of a legal system if it does not confine its use of the 
word 'possession' to this ( see Paton, Jurisprudence, 2nd edn. ,  46 1 ) .  But the only 
meaning of 'possession' which is independent of the rules of a legal system is the 
vague meaning in common non legal usage, and there is no logical vice in dis
regarding this. Or again we may assume that there must be some single factor 
common to all the diverse cases which are treated alike by the rules. This will 
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case s where rules treat a sequence of different actions or 
states of affairs in a way which unifies them. In a game a rule 
may simply attach a single consequence to the successive 
actions of a set of different men - as when a team is said 
to have won a game. A more complex rule may prescribe 
that what is to be done at one point in a sequence shall 
depend on what was done or occurred earlier ; and it may be 
indifferent to the identity of the persons concerned in the 
sequence so long as they fall under certain defining conditions. 
An example of this is when a team permitted by the rules of 
a tournament to have a varying membership is penalized 
only in the third round - when the membership has changed 
- for what was done in the first round. In all such cases a 
sequence of action or states of affairs is unified simply by 
falling under certain rules ;  they may be otherwise as different 
as you please. Here can be seen the essential elements of the 
language of legal corporations. For in law, the lives of ten 
men that overlap but do not coincide may fall under separate 
rules under which they have separate rights and duties, and 
then they are a colleCtion of individuals for the law; but their 
actions may fall under rules of a different kind which make 
what is to be done by any one or more of them depend in 
complex ways on what was done or occurred earlier. And then 
we may speak in appropriately unified ways of the sequence 
so unified, using a terminology like that of corporation law 
which will show that it is this sort of rule we are applying to 
the facts. But here the unity of the rule may mislead us when 
we come to define this terminology. It may cast a shadow: 
we may look for an identical continuing thing or person or 
quality in the sequence. We may find it - in 'corporate 
spirit '. This is real enough ; but it is a secret of success not a 
criterion of identity . 

lead us either, as the classical theories do, to select one predominant case as a 
paradigm and to degrade the rest to the level of 'exceptions', or to obscure the 
real diversity of the facts with expository devices ( 'constructive' or 'fictitious' 
possession). Preoccupation with the search for some common feature is apt in 
either case to divert us from the important inquiries, which are ( 1 )  what for any 
given legal system are the conditions under which possessory rights are acquired 
and lost; ( 2 )  what general features of the given system and what practical reasons 
lead to diverse cases being treated alike in this respect. Cf. Kocourek, Jural 
Relations ( Indianapolis, 1 92 7 ) , ch. XX, passim, on 'continuing possession' and 
'legal possession'.  
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III 

These four general characteristics of legal language explain 
both why definition of words like 'right', 'duty ', and 'corpor
ation ' is baffled b y  the ab sence of some counterp art to 
'corresp ond' to the se words, and also why the unobvious 
counterparts which have been so ingeniously contrived - the 
future facts, the complex facts, or the psychological facts � 
tum out not to b e  something in .terms of which we can define 
these words, although- to be connected with them in complex 
or indirect ways. The fundamental point is that the primary 
function of these words 1o  is not to stand for or describe 
anything but a distinct function ; this makes it vital to attend 
to B entham's warning that we should not, as does the tra
ditional me thod o f  definition, abstract words like 'right!  and 
'duty ',  'State ', or 'corporation' from the sentences in which 
alone their full fun ction can be seen, and then demand of 
them so abstracted their genus and differentia. 

Let us see what the use of this traditional method of 
definition presupposes and what the limits of its e fficacy are, 
and why it may be misleading. It is of course the simplest 
form of definition, and also a peculiarly satisfying form 
because it gives us a set of words which can always be substi
tuted for the word defined whenever it is used; it gives  us a 
comprehensible synonym or translation for the word which 
puzzles us. It is p eculiarly . appropriate where the words have 
the straightforward function of standing for some kind of 
thing, or quality,  person, process, or event, for here we are 
not my stified or p uzzled ab out the general characteristics 
of our subject-matter, but we ask for a definition simply to 
locate within this familiar general k,ind or class some special 
subordinate kind or classY Thus since we are not puzzled 

1 0  Lawyers might best understand the distinctive function of such expres sions 
as 'He has a right ' and others which I discuss here , by compaIing them to the 
operative words of a conveyance as distinct from the descriptive words of  the 
recitals. The point of similarity is that 'He has a right' ,  like 'X hereby convey s', 
is used to operate with legal rules and not to state or describe facts. Of course 
there are great differehces: one who says 'He has a right ' o perate s with a rule by 
drawing a conclusion from it, whereas one who uses operative words in a convey
ance does sOlnething to which the rule attache s legal consequence s. 

I I  Bentham's reason for rejecting the common method of de fining legal words 
was that 'among such abstract terms we soon come to such as have no superior 
genus. A definition per genus et differentiam when applied to these it is manifest 
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ab out the general notions of furniture or animals we can take 
a word like 'ch air ' or ' cat ' and give the principle of its use by 
first specifying the general class to which what it is used to 
describe belongs, and then going on to define the specific 
difference s that mark it o ff from o ther species o f  the same 
general kind. And ' of  course if we are not puzzled about the 
general notion of a corporate b ody, but only wish to know 
how one sp ecies ( say a college) differs from another ( say a 
limited comp any),  we can use this fonn o f  definition of 
single words p erfectly well. But just because the method is 
appropriate at this level o f  inquiry, it cannot help us when 
our p erplexities are deeper. For if our question arises, as it 
does with fundamental legal notions, because we are puzzle d  
about the general category to which something belongs and 
how some general typ e of expression relates to fact, and not 
merely about the place within that category , then until the 
puzzle is cleared up this fonn of definition is at the b est 
un illuminating and at the worst profoundly misleading. It is 
unilluminating because a mode o f  definition designed to 
lo cate some subordinate species within some familiar category 
cannot elucidate the characteristics of some anomalous 
category ;  and it is mi sleading because it will suggest that what 
is  in fact an anomalous category is after all some species of 
the familiar. Hence  applied to legal words like 'right', 'duty ', 
'State ' ,  or  the common mode o f  definition 
suggests that these words, like ordinary words, stand for or 
describe some thing, p erson, quality , process, or event ; 
when the difficulty of finding these becomes apparent, 
different contrivances varying with tastes are u se d  to explain 
or explain away the anomaly. Some say the difference is that 
the things for which these legal words stand are real but not 
sensory ; others that they are fictitious entitie s ;  others that 
these words stand for plain fact but of a complex, future, or 
p sychological variety. So this standard mo de of definition 
forces our familiar triad of theories into existence as a 
confused way of accounting for the anomalous character of 
legal words. 

can make no advance • . •  As well in short were it to define in this manner a 
preposition or a conjunction • • .  a through is a • • .  a b ecause is a • • •  and so go on 
defining them.' A Fragment on Government, ch. V, n. 6, § § 7-8. 
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How then shall we define such words? If definition is the 
provision of a synonym which will not equally puzzle us, 
these words cannot be defined. But I think there is  a method 
of elucidation of quite general application and which we can 
call definition, if we wish. B entham and others p ractised it, 
though they did not preach it. But before applying it to the 
highly complex legal cases, I shall illustrate it from the simple 
case o f  a game . Take the notion of a trick in "a game of cards. 
Somebody says 'What is a trick ? ' ,  and you reply 'I will 
explain : when you have a game and among its rules is one 
providing that when each of our players has played a card 
then the player wh o has put down the highest card scores 
a point, in these circumstances that player is said to have 
"taken a trick" . '  This natural explanation has not taken the 
form of a definition of the single word 'trick ' :  no synonym 
has been offered for it. Instead we have taken a sentence in 
which the word 'trick ' plays its characteristic role and ex
plained it first by specifying the conditions under which the 
whole sentence is true, and se condly by showing how it is 
used in drawing a conclusion from the rules in a particular 
case. Suppose now that after such an explanation your 
questioner pre sse s on : 'That is al very well, that e xplains 
"taking a trick" ;  but I still want to know what the word 
"trick "  means just by itself. I want a definition of " trick " ;  
I want something which can b e  sub stituted for i t  whenever 
it is used. ' If we yield to this demand for a single·word 
definition we might reply : 'The trick is j ust a collective 
name for the four cards. ' But someone may object :  'The 
trick is not j ust a name for the four cards because these 
four cards will not always constitute a trick . It must there
fore be some entity to which the four cards belong. ' A third 
might say : 'No ,  the trick is a fictitious entity which the 
players pre tend exis ts and to which by a fiction which is p art 
of the game they ascrib e the cards. ' But in so simple a case 
we would not tolerate these theories ,  fraught as they are 
with mystery and empty .of any guidance as to the use made 
of the word within the game : we would stand by the original 
two-fold explanation ;  for this surely gave us all we needed 
when it explained the conditions under which the statement 
'He has taken a trick' is true and showed us how it was u sed 
in drawing a conclusion from the rules in a particular case . 
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If we turn back to Bentham we shall find that when his 
explanation of  legal notions is illuminating, as it very 

·
often 

is, it conforms to this method, though only loosely. Yet 
curiously what he tells us  to do is something different : i t  is 
to take a word like 'right'  or 'duty ' or 'State ' ; to emb ody it 
in a sentence such as 'you have a right ' where it plays a 
characteristic role, and then to find a translation o f  it into 
what we sh ould call factual termsY This  he called the 
method of paraphrase - giving phrase · for phrase , not word 
for word. Now this method is applicable to many cases and 
has shed much light; but it distorts many legal words like 
'right '  or 'duty ' whose characteristic role is not played in 
statements of fact but in conclusions of law. A paraphrase 
of these in factual terms is not possible , and when Bentham 
proffers such a paraphrase it turns out not to be one at all. 

But more often and much to our profit he does not claim 
to paraphrase : but he makes a different kind of remark, in 
order to elucidate these words - remarks such as these : 
'What you have a right to have me made do, is that which I 
am liable according to law upon a requisition made on your 
behalf to be punished for not doing', 1 3 or 'To know how to 
expound a right carry your eye to the act which in the 
circums tances in question would be a violation of that right ;  
the law creates the right by forbidding that act , . 1 4  These , 
though defective , are on the right lines. They are not para
phrases but they specify some of the conditions necessary 
for the truth of a sentence of the form 'You have a right'. 
Bentham shows us how these conditions in clude the existence 
of a law imposing a duty on some o ther person ; and more
over, that it must be a law which provides that the breach 
of the duty shall be visited with a sanction if you or someone 
on your behalf so choose .  This has many virtues. By refUSing 
to identify the meaning of the word 'right'  with any psycho
logical or physical fact it correctly leaves open the question 
whether on any given occasion a person who has a right has 

12 Actually he made the more stringent requirement that the translations 
should be in terms calculated to raise images of 'sub stances'  or 'perceptions'. This 
was in accord with Bentham's form of empiricism, but the utility of the method 
of paraphrases ( which is identical with the modern 'definition in �') is indepen
dent of this requirement. 

1 3  A Fragment on Government, ubi sup • 
• 4 Introduction to the Principles of Morals and Legislation, ch. XVI, para. 25. 
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i n  fact any expectation or p ower ; and s o  i t  leaves u s  free to 
treat men 's expectations or p owers as what in general men 
will have if there is a system o f  rights, and as p art of what 
a system of rights is generally intended to secure. Some of 
the improvements which should be made on B entham 's 
efforts are obvious. Instead o f  characterizing a right in terms 
of punishment many would do so in terms of the remedy. 
But I would prefer to show the sp ecial position of one who 
has a right by mentioning not the remedy but the choice 
which is open to one who has a right as to whether the 
corresponding duty shall be performed or not. For it is , I 
think, characteristic of tho se laws that confer rights ( as 
distinguished from those that only imp ose obligations)  that 
the obligation to perform the corresp onding du ty is made 
by law to depend on the choice of the individual who is said 
to have the right or the choice of some person authorized 
to act on his behalf. 

I would, therefore, tender the following as an elu cidation 
of the expression 'a legal righ t ' :  ( 1 )  A statement of the form 
'X has a right '  is true if the following conditions are satisfied :  

(a ) There i s  i n  existence a legal system. 
( b )  Under a rule or rules of the system some other person 

Y is ,  in the events which have happened, obliged to do or 
ab stain from some action. 

(c ) This obligation is made by law dep endent on the choice 
either of X or some other p erson authorized to act on his 
behalf so that either Y is b ound to do or ab stain from some 
action only if X (or some authorized person) so choose s  or 
alternatively only until X (or such p erson) chooses o therwise. 

( 2 )  A statement of the form 'X has a right' is used to draw 
a conclusion of law in a p articular case which falls under 
such rules . l s  

1 5  This deals only with a right in the first sense (correlative to duty) distinguished 
by Hohfeld. B ut the same form of elucidation can b e  used for the cases of 'liberty', 
'power', and 'immunity ' ,  and will I think show what is usually left unexplained, 
viz. why these four varieties in spite of differences are referred to as 'rights'. The 
unifying element seems to be this: in all four case s  the law specifically recognizes 
the choice of an individual either negatively by not impeding or obstructing it 
(liberty and immunity) or affirmatively by giving legal effe ct to it ( claim and 
power). In the negative cases there is no law to interfere if the individual cho o ses 
to do or abstain from some action (liberty) or to retain his legal position unchanged 
(immunity) ;  in the affirmative case s the law gives legal effect to the choice of an 
individual that some other person shall do or shall abstain from some action 
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IV 

It is said by many that th� juristic controversy over the 
nature of corporate personality is dead. If so we have a 
corpse ,  and the opportunity to learn from its anatomy . Let 
us imagine an intelligent lawyer innocent of theories of 
corporate p ersonality because he was educated in a legal 
Arcadia wh ere rights and duties were ascribed only to 
individuals and all legal theory is b anned. He is then intro
duced to our own and other systems and learns how in 
practice rights and duties are ascribed to bodies like the 
University o f O xford, to the State, to idols, to the hereditas 
jacens and also to the one-man tax-dodging company. He 
would learn with us that forms of statement were in daily 
use by which rights were ascribed to Smith & Co. Ltd. in 
circums tances  and with consequen ces partly similar and 
partly different from those in which they were ascribed 
to Smith. He would see that the analogy was o ften thin, 
but that, given the circumstances specified in the Companies 
Acts and the general law, 'Smith & Co. Ltd. owes White £1 0 '  
applied a s  directly t o  the facts after its own fashion as 
'Smith owes White £10 . '  Gradually he would discover that 
many ordinary words when used of a l imited company were 
used in a special manner. For he would early learn that even 
if all the memb ers and servants of the comp any are dead 
there are yet conditions under which it is true t o  say that the 
comp any still exists ;  if he was here in 1 9 36 he would have 
learnt that it can be correctly said o f  a foreign corp oration 
that though dissolved it still exists ; and if he stayed till 
1944 he would have learned that given certain circumstances 
it is  true that a comp any has intended to dece ive. On his 
return to Arcadia he would tell of the extension to corporate 
bodies of rules worked out for individuals and of the analogies 
followed and the adjustment of ordinary words involved in 
thi s  extension. All this he would have to do and could do 
without mentioning fiction, collective names, abbreviations, 

or that the legal position of some other person shall be altered. Of course when 
we say in any of these four senses that a person has a right we are not referring to 
any actual choice that he has made, but either the relevant rules of law are such 
that if he chooses certain consequences follow, or there are no rules to impede 
his choice if he makes it. If there are legal rights which cannot be waived these 
would need special treatment. 
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or  brackets, or the Gesammtperson and the Gesammtwille of  
Realist theory. Would he not have said all there was to say 
about the legal personality of corporation? At what point 
then would the need be felt for a theory ? Would it not be 
when someone asked 'When it is true that Smith owes Black 
£1 0, here is the name "Smith" and there is the man Smith, 
but when Smith & Co . Ltd. owes £1 0 to Black what is there 
that corresponds to "Smith & Co. Ltd." as the man Smith 
corresponds to the name "Smith"?  What is Smith & Co. Ltd. ? 
What is it , which has the right? Surely it can only be a 
collection of individuals or a real individual or a fictitious 
individual.' In other words we could make the simple Arcadian 
feel the theorists' agonies only by inducing him to ask 'What 
is Smith & Co. Ltd. ?', and not to admit in answer a descrip
tion of  how, and under what conditions, the names of 
corporate bodies are used in practice, but instead to start 
the search for what it is that the name taken alone describes, 
for what it stands, for what it means . l 6  

That the presentation o f  the question in this way has been 
crucial in the growth of theory could be proved from many 
famous passages in the literature. Let me take one example . 
Maitland in his greatness indeed sensed that the choice did 
not nec«:ssarily lie , as it seemed, between the traditional 
theories , · and that ultimately some mode of analysis might 
supply a different answer. I do not understand why he is 
called a Realis t l 7  o r  thought to have accepted the doctrine 
of Gierke that he expounded, for though he was certain 
that fiction and collective-name theories 'denatured the 
facts', he left the matter with a final question to which he 
then saw no answer. But observe the significant form that 
question took : he imagined a sovereign State and, inventing 
the Latin for Never-never land, called it  Nusquamia. Of this 
he said :  
Like many other sovereign States,  it owes money, and I will suppose 
that you are one of its creditors . . .  

1 6 'It is highly improbable that they [early Roman lawyers] ever asked or were 
asked the question. '  Duff, op. cit. n. 6 supra, 1 34. But the question is mistaken 
with regard to the form of answer that it sugge sts, and it is important to see this. 

1 7 Cf. Duff, op. cit., 209 and 2 1 6  n. 3. See, for a discussion of the precise point 
where Maitland diverged from Gierke's Genossenschafttheorie J .  A. Mack, 'Group  
Personality: Footnote to Maitland', Philosophical Q;tarterly , ii ( 1 952) ,  249. 
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Now the question that I want to raise is this : Who is it that really 
owes you money ?  Nusquamia? Granted , but can you convert the 
propo sition that Nusquamia owes you money into a series of propositions 
imposing duties on certain human beings that are now in existence? 
The task wil not be easy . Clearly you do not think that every Nus
quamian owes you some aliquot share of the debt.  No one thinks in 
that way . The debt of Venezuela is not owed by Fulano y Zutano and 
the rest of  them. Nor, I think, shal we get much good out of the word 
' collectively ' ,  which is the smudgiest word in the English language, for 
the largest 'collection' of zeros is only zero . I do not wish to say that I 
have suggested an impossible task, and that the right-and-duty-bearing 
group must be for the philosopher an ultimate and unanalysable moral 
unit . . . Only if that task can be performed, I think that in the interests 
of jurisprudence and of moral philosophy it is eminently worthy of 
circumspect performance. is 

Such was Maitland's question: when Nusquamia owes you 
money who owes you this? How should it be answered? 
Surely only by ceasing to b atter our heads against the single 
word 'Nusquamia'. Pressing the question 'Who or what when 
Nusquamia owes you £1 ,000 is it which owes you this? ' is 
like demanding desperately : 'When you lost that game what 
was it that you lost?' To the question so pressed the only 
answer is to repeat 'a game ', as to the other the only answer 
is to repeat 'Nusquamia'. This, of course, tells us precisely 
nothing, but is at least neither mystifying nor false. To 
elucidate i t  we must obey Bentham's first injunction: we 
must take the whole statement 'Nusquamia owes you £1 ,000 '  
and describe i t s  u se  perhaps a s  follows : 

1 .  Here · in the territory of Nusquamia there is a legal 
system in force ;  under the laws of this system certain persons 
on comp lying with certain conditions are authorized for 
certain purposes to receive sums of  money and to do other 
actions analogous to those required to make a contract of 
loan between private individuals. 

2. When such persons do such acts certain consequences, 
analogous to those attached to the similar actions  of private 
individuals,  follow, including the liability of persons defined 
by law t o  repay the sums of  money out of funds defined 
by law. 

3 .  The expression 'Nusquamia owes you £1 ,000 '  does not 
state the existence of these rules nor o f  these circumstances, 

1 8  'Moral Personality and Legal Personality', Co llected Papers (Cambridge, 
1 9 1 1 ) ,  iii. 3 1 8 1 9 .  
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but is true in a particular case when they exist, and is used 
in drawing a conclusion of law from these rules in a particular 
case. 

How much detail should b e  given depends on the degree to 
which the questioner is puzzled. If all that he is  puzzled by is 
his inability to say who or what Nusquamia is and the inade
quacies of theories to explain this, he may be content with 
what has been done. But of course he may b e  puzzled by the 
notion of one and the same legal system existing throughout 
the lives of different men in terms of which this elucidation 
of 'Nusquamia' has been offered. 1 9 If so, this in its turn 
must be elucidated, as it can be in the same manner. 

There is of course nothing in this method to prevent its 
application to the ephemeral technical one-man company 
which Realists regarded as a difficulty for their theory . 2 0  
To explain what a limited company is we must refer to the 
relevant legal rules, which determine the conditions under 
which a characteristic sentence like 'Smith & Co. owes 
White £ 1 0 '  is  true.  Then we must show how the name of a 
limited company functions as part of a conclusion of law 
which is used to apply both special company rules and 
also rules such as those of contract which were originally 
worked out for individuals . It will, of course,  be necessary 
to stress that under the special condi tions defined by the 
special rules ,  other rules are applied to the conduct of indi
viduals in a manner radically different from though still 
analogous to that in which such rules apply to individuals 
apart from such special conditions. This we could express 
by restating the familiar principle of our company law, 
'A comp any is a distinct entity from its members ' ,  as  
'The name of a limited company is used in conclusions of  law 
which apply legal rules in special circumstances in a manner 
distinct from though analogous to those in which such rules 
are applied to individuals apart from such circumstances . '  
This restatement would show that w e  have t o  d o  not with 
anomalous or fictitious  entities, but with a new and extended 

1 9  That i s ,  we must elucidate t h e  expression ' t h e  same legal system' by showing 
what are conditions sufficient for the truth of statements on the form. 'The same 
legal system is in force in England n o w  as i n  1 900'. The fundamental question 
here is the elucidation of the expression ' the same rule' • 

•• See Wolff, 'On the Nature of Legal Persons', 54 Law Quarterly Reuiew, 494 
at 504 ; Duff, op. cit. n. 6 supra, 2 1 8. 
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though analogous use of legal rules and of the expressions 
involved in them. 

v 

If we look now at the type of theory so attractive to common 
sense which asserts that statements referring to corporations 
are 'abbreviations' and so can be reduced or translated into 
statements referring only to individuals, we can see now in 
precisely what way they failed. Their mistake was that of 
seeking a paraphrase or translation into other terms of 
statements referring to corporations instead of specifying 
the conditions under which such statements are true and 
the manner in which they are used. But in assessing these 
common·sense theories it is important to notice one very 
general feature of the language involved in the application of 
legal rules which the attempt to paraphrase always obscures .  
If we take a very simple legal statement like 'Smith has made 
a contract with Y', we must distinguish the meaning of this 
conclusion of law from two things : from ( 1 ) a statement of 
the facts required for its truth, e.g. that the parties have 
signed a written agreement, and also from ( 2) the statement 
of the legal consequences of it being true, e.g. that Y is 
bound to do certain things under the agreement. There is 
here at first sight something puzzling; it seems as if there 
is something intermediate between the facts, which make 
the conclusion of law true, and the legal consequences .  
But i f  we refer t o  the simple case of a game we  can see what 
this is. When 'He is out' is said of a batsman (whether by a 
player, or by the umpire) this neither makes the factual 
statement that the ball has struck the wicket nor states that 
he is bound to leave the wicket; it is an utterance the function 
of which is to draw a conclusion from a specific rule under 
which, in circumstances such as these, consequences of this 
sort arise, and we should obviously neglect something vital in 
its meaning if, in the attempt to give a paraphrase, we said 
it meant the facts alone or the consequences alone or even 
the combination of these two. The combined statement 'The 
ball has struck the wicket and he must leave the wieket' fails 
to give the whole meaning of 'He is out' because it does not 
reproduce the distinctive manner in which the original 



DEFINITION AND THEORY IN J URISPRUDENCE 4 1  

statement is used t o  draw a conclusion from a specific but 
unstated rule under which such a consequence follows on 
such conditions. And no paraphrase can both elucidate th e 
original and reproduce this feature. 

I dwell on this p oint because it is here that the common
sense theories of corporate personality fail . 2 1  The theory 
that statements referring to corporations are disguised abbrevi
ations for statements about the rights and duties of individuals 
was usually expounded with such crudity as not to deserve 
consideration. It is easy to see that a statement about the 
rights of a limited comp any is not equivalent to the statement 
that its memb ers have those same rights. A conveyance by 
Smith & Co. Ltd. to the sole shareholder Smith is  o f  course 
not a conveyance by Smith to Smith. But a few theorists,  
among them Hohfeld, have stated this typ e o f  theory with a 
requisite degree of subtlety. Hohfeld saw that to say that 
Smith & Co. Ltd. has a contract with Y was, of course, not 
to say the same thing about the members of  the comp any : 
he thought it was to say some thing different and v ery compli
cated about the way in which the cap acities, rights, p owers , 
privileges , and liabilities of the natural p ersons concerned 
in the comp any had b een affected.  Though more formidable 
in this guise , the theory fails because , although it gives us the 
legal c onsequences upon the individuals of the original 
statement, it does not give us the force and meaning of that 
statement itself. The alleged paraphrase is less than the 
original statement 'Smith & Co. Ltd. has a contract with Y' 
because it gives no hint of what the original statement is  
u sed to do,  namely, to draw a conclusion o f  law from special 
rules relating to comp anies and from rules extended by 
analogy from the case of individuals. So the paraphrase , 
complex and ingenious as it is, gives us too little ; but  it also 
gives us too mu ch. It dissipates the unity o f  th e simple 
statement 'Smith & Co. has a contract with Y' , and sub sti
tutes a statement of the myriad legal righ ts, duties, powers , 
etc. , of numerous individuals o f  whom we never have though t  

2 1  It is also the explanation of the sense of a tertium quid between the 'facts' 
and the 'legal consequences' which troubles  the analysis of many legal notions, 
e.g. status. The status of a slave is not (pace Austin ) just a collective name for his 
special rights and duties: there is a sense in which these are the 'consequences' 
of his status; it is the sense in which the obligation to leave the wicket is a conse
quence of being 'out'. 
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nor could have thought in making the original statement .22 
Hence it is that those who are attracted to this common-sense 
form of analysis feel cheated when they look at it more 
closely . And they are cheated ; only they should not in 
despair clutch at the Realist or Fiction theories. For the 
elements which they miss in the translation, the analogy 
with individuals, the unity of the original statement, and its 
direct application to fact cannot be given them in these 
theories nor in any translation of the original ; it can only be  
given in  a detailed description of the conditions under which 
a statement of this form is true and of the distinctive manner 
in which it is used to draw a conclusion from specific rules in 
a particular case. 

I have of course dealt only with the legal personality of 
corporations. I have argued that if we characterize adequately 
the distinctive manner in which expressions for corporate 
bodies are used in a legal system, then there is no residual 
question of the form 'What is a corporation? '. There only 
seems to be one if we insist on a form of definition or eluci
dation which is inappropriate. Theories of the traditional 
form can only give a distorted account of the meaning of 
expressions for corporate bodies because they all, in spite 
of their mutual hostility, make the common assumption that 
these expressions must stand for or describe something, and 
then give separate and incompatible accounts of its peculiarity 
as a complex or recondite or a fictitious entity ; whereas the 
peculiarity lies not here but in the distinctive characteristics 
of expressions used in the enunciation and application of 
rules. But of course it is not the legal personality but the 

22 See Rohfeld, Fundamental Legal Conceptions (New Haven, 1 923), 1 98 200, 
2 20 ff. Though Rohfeld writes at times as if his complex statements of rights, 
duties, capacities, etc., were synonymous with the original statement about 
companies [ 'we mean nothing more than what can be explained by describing 
the capacities etc . • • . of the natural persons concerned' ) I think he also saw 
that statements concerning companies cannot be 'reduced' to statements con
cerning individuals, but are as he says ' sui generis' ( 1 98) ,  and that this is why 
fictionist, realist, and collective name theories all distort the concept of a corporate 
body. What he does not see is that in using these special forms of expressions we 
are not (my italics) 'describing • . .  the peculiar process by which the burdens and 
benefits of the corporate members are worked out' ( 1 99) ,  but drawing a conclu  
sion of law fro m  special rules. What is ignored here is the distinction (see 27,  
supra ) ,  between the statement about a legal rule and a statement which applies a 
legal rule by drawing a conclusion from it. To ignore this obscures the analysis 
of the notion of a corporate body as much as that of a right. 
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'moral ' personality of organized groups that perplexes most ;  
these exist apart from legal rules ( one confusing sense o f  
'not fiction' is  just to  assert this fact) , and no  collective-name 
or abbreviation theory seems to b e  adequate ; so we are 
temp ted to ask, 'What zs a Church, a Nation, a School? ' ;  
'What is any association or organized group? ' . B u t  here too 
we should sub stitute for this ever-baffling form o f  question23 
the following : 'Under what conditions do we refer to numbers 
and sequences of men as aggregates of individuals and under 
what conditions do we adopt instead unifying phrases ex
tended by analogy from individuals? '  If we ask this and 
investigate the conditions of use of characteristic sentences 
( 'The Nation suffered for fifty years ' ,  'The University ex
pressed its gratitude', 'The crowd was angry') we shall cease 
to talk about group personality ( and indeed individu al 
personality) as if it were a single quality or set of  qualities . 
For we shall find that there are many varieties of widely 
different conditions (p sychological and others) under which 
we talk in this unifying personal way.  Some of these conditions 
will be shown to be significant for legal or political purposes ;  
others will not. I t  was surely one of the sentimentalities o f  
Genossenschafttheorie that unity just as unity was made to 
appear significant or worthy of respect , as comp ared with the 
vulgar plurality of persons strolling in th e street . After al 
mere unity is not very much, though it is far more various 
than it appears to be.  

VI 

If we put aside the question 'What is a corporation? ' , and ask 
instead 'Under what types  of conditions does the law ascrib e 
liabilities to corp orations? ' ,  this  is likely to clarify the actual 
working o f  a legal system and bring out the pre cise issues at 
stake when judges , who are supposed not to legislate , make 
some new extension to corporate bodies of rules worked out 
for individuals. Take for example the recent extension to 
corporations of liability for crimes involving knowledge and 

23 Baffling, that is, so long as we are puzzled about fundamentals, though not 
if we are concerned only with some particular specie s of organized group and 
its differences from o thers. See 3 1 -2 supra. 
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intention, or some other mental element24 which are such 
that a natural p erson would not be criminally responsible 
if his servant with the requisite knowledge and intention 
commi tted the actus reus in the course of  his employment. 
There are two ways, one illuminating and the other misleading, 
of representing the issues at stake here : two ways, that is, 
o f  in terpreting the word 'can' in the question 'can a limited 
company commit a crime invo lving knowledge and intention? ' 
The illuminating way would be to exhibit the obstacle to 
such an e xtension as consisting in the type of analogy that 
has heen followed in fitting corporate b o dies into the general 
structure of our law. It is, of course ,  predominantly the 
analogy with the case of an individual held liable for what his 
servan,t does in the course of employment. It is by u se of this 
analogy that the liabilities of  corporations were extended 
from contract to ordinary torts and then to torts involving 
malice ; and the whole vo cabulary of the law of principal and 
agent has b een adap ted to the case of the limited comp anies.  
But for crime s  of the typ e  under consideration this analogy 
is usele ss and the fundamental question is:  is this the only 
analogy available to the courts? Is the law closed on this 
matter, or are there o ther criteria for the application to 
companies of rules originally applied to individuals? In fact 
judges have felt that they were not restricted in this way, 
and of course it has often been pointed out that it is possible 
in English law to find authority for imputing to a company 
the actions and mental states of those who are substantially 
carrying on its work . How far thi s  alternative source of 
analogy can or should b e  utilized is o f  course a debatable 
legal issue, but the imp ortant thing is to see that this legal 
issue, and not some logical issue, is the character of the 
question. Here then is the force of th e word 'can '  in 'can 
a comp any be liable for a crime involving intention to 
deceive ? '.25  By contrast, the confusing way of stating the 
issue is to bring in definitions of what a comp any is and to 

24 DPP v. Kent and Sussex Contractors Ltd. [ 1 944) K.B. 1 46 :  ( 'with intent 
to deceive made use of a document which was false in a material particular' and 
'made a statement which they knew to be false in a material particular' ) . Moore 
v. Bresler, Ltd. [ 1 944] K.B. 5 5 1 : ('with intent to deceive made use of a docu
ment false in a material particular') . 

2 5 And surely it is in this way also that the still-debated question ' can a company 
be liable for an ultra vires tort?'  should be considered. 
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deduce from them answers to the question in hand. 'A 
company is a mere abstraction, a fiction, a metaphysical 
entity. ' 'A comp any has no mind and therefore cannot 
intend. ' These statements confuse the issue b ecause they 
look like eternal truths ab out the nature of corp orations 
given us by definitions;  so it is  made to appear that all legal 
statements about corp orations must square with these if 
they are not to be logically inconsistent. It seems therefore 
that there is something over and above the analogies which 
are actually used in the legal system for the application to 
corporations of rules worked out for individuals , and that 
this limits or controls that application. And of course a 
Fiction theory taken seriously can impose irrelevant b arriers 

j u st as much as a Realist theory : for just as a Realist theory 
appears to tell us that a comp any 'cannot' be b ound by an 
agreement emp owering another company to direct its bu siness 
and appoint its p ersonnel because this would b e  'to degrade 
to the po sition of a tool' a person with a real will,26  so a 
Fiction theory appears to say that a company 'cannot' be  
guilty of  certain crimes b ecause it has no mind. 

Indeed the suggestio falsi in the use of the notion of 
'fic tion' in. the exp osition of this branch of the law merits our 
consideration. Its peculiar vice is to conceal that when words 
used normally of individuals are applied to companie s as well 
as the analogy involved,  there is also involved a radical differ
ence in the mode in which such expressions are now used and 
so a shift in meaning. Even in the simplest case of all when 
we say 'X is a servant of Y & Comp any' the facts which 
j ustify the use o f  the words 'X is a servant' are not just the 
same as the facts which support 'Smith is a servant of Brown. ' 
Hence any ordinary words or phrases when conj oined with 
the names of corp orations take on a special legal use,  for the 
words are now correlated with the facts, not solely by the 
rules of ordinary English, but also by the rules of English 
law, much as when we extend words like 'take ' or 'lose ' by 
using them of tricks in a game they become correlated with 
facts by the rules of that game. Now if we talk here of  
'fiction' we cannot do justice to  this radical difference in 
use o f  ordinary expressions when conjoined with th e name s 

26 See Wolff, op. cit. n. 20 supra, 54 Law QJ.larterly Review at  5 0 1 ,  citing a 
decision of the German Supreme Court. 
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of corporations ; we can only distort it. For when, for example , 
we say of a comp any that it resides in England even though 
its members and servants were killed last night by a bomb, 
the meaning of these words is to be found only by examining 
the legal rules which prescribe in what conditions such a 
statement is correct. But if we talk of 'fiction' we suggest 
that we are using words in their ordinary sense and are 
merely p retending that some thing exists to which they 
apply. In novels - real fiction - we do preserve the ordinary 
meanings of words and pretend that there are persons of 
whom they are true in their ordinary sense .  This is just what 
we do no t  do when we talk of corporations in law. Yet one 
of the most curious pieces of logic that ever threatened to 
ob struct the p ath of legal development owes,  I think, its 
origin to the confusion of such a shift in meaning with 
fiction.27  It was once said that a corporation has no real will 
but a fictitious will imputed by law, and that since such a will 
so imp uted could effect oniy lawful ends, we cannot, if we 
are logically consistent, say that it could commit a crime, or 
even perhaps a tort. Of course this use of the fiction theory 
does conjure up an allegorical picture : Law breathing into 
the nostrils of a Limited Company a Will Fictitious but, like 
th at of its Creator, Good. But the picture is more misleading 
than even an allegory should b e ,  because it conceals the 
fact that the word 'will ' shifts its me aning when we use it o f  
a company : t h e  sense i n  which a company has a will is not 
that it wants to do legal or ilegal actions but that certain 
expressions used to describe  the voluntary actions of indi
viduals may be used of it under conditions prescribed by legal 
rules. And from the bare fact that the law does prescribe such 
conditions for a wide range of expressions (which is al that 
imputing a will to a comp any can mean) it cannot be  deduced 
that these conditions do not include the commission of a 
criminal or tortious act. Analogy with a living person and 
shift of me aning are therefore of the e ssence of the mode 
of legal statement which refers to corp orate bodies. But these 
are just what they are.  Analogy is not identity, so though 
we can now ( as lawyers) say that a comp any has intended to 

27 On account of the standing possibility of this confusion I would abandon 
the Use of the word 'fiction' in the exposition of this branch of the law, though 
Dr Wolff (op. cit. 505) was prepared to retain it 'as a formula'. 
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deceive, this has no theoretical consequences ;  and shift in 
meaning is not fiction, so the need for logical consistency 
with an irrelevant notion of a law- created pure Will need not 
have been added to the difficulties of  judges  who, in a case
law system, have to decide how far the analogies latent in 
the law p ermit them to extend to corp orations rules worked 
out for individuals when justice seems to demand it .  

This post-mortem has lasted long. I will add only this . It  
would of course be  the merest provincialism to think of the 
history of jurisprudence in this matter of definition as a 
record of errors - even o f  illuminating errors. It is on the 
cohtrary full of invaluable hints as to what should b e  done 
to cater for the idiosyncrasies of legal language and th e 
elucidation of its special concepts. B e side s the precepts and 
practice of B entham, there is the practice of Austin at his 
best; there is  Bryce's pregnant observation28 that fundamental 
legal notions could perhaps  not be defined, only describ ed, 
and mu ch in Pollock and Maitland29  to show h ow the inter
play of remedy with right has generated a special use of 
words. There is mu ch, too, of  value in Kocourek and K elsen . 
Would it, I wonder, be folly to see in the Digest title De 
acquirenda vel de amittenda possessione with its  evasion o f  
the fruitless que stion 'What i s  possession?' a n  in stinctive 
recognition of the cardinal principle that legal words can only 
be elucidated by considering the conditions under which 
statements in which they have their characteristic use are 
true? But though the subject of legal definition has this 
history, it is only since the b eneficial turn of philosophical 
attention towards language that the general feature s have 
emerged of that whole style o f  human thought and dis course 
which is concerned with rules and their application to con
duct. I at least could not see how mu ch of  this was visib le 
in the works of our predecessors until I was taught how to 
look by my contemporaries. 

28 Studies in History and Jurisprudence (Oxford, 1 90 1 ) ,  ii. 1 8 1 .  'He [Austin] 
did not perceive how deep some of the difficulties of legal theory lie nor that 
there are some conceptions which it is safer to describe than to attempt to define.' 
But cf. Austin Lectures on Jurisprudence, 5th edn. ,  ii. 1 076 :  'In  truth some of 
these terms will not admit of definition in the formal or regular manner . •  : And 
as to the rest to define them in that manner is utterly useless. ' 

29 History of English Law (Cambridge, 1 895), ii. 3 1  ff. 
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POSTSCRIPT 

See for criticisms and comments : 
1 .  L. J. Cohen, 'Theory and Definition in Jurisprudence' Pro c. Aristo t. 

So c. SuppL xxix ( 1 9 5 5 ) ,  2 1 3 ;  and my reply thereto , ibid. , 2 3 8 .  
2 .  P .  M .  Hacker, 'Definition in Jurisprudence' Philosophical Quarterly ; 

xix ( 1 9 69) , 343. 
3 .  J .  Horwitz, Law and L ogic (Springer Verlag 1 9 7 2 ) ,  1 5 6 . 
4. J. Ross, Portray ing A na/ogy (Cambridge 1 9 8 1 ) , 202-7 . 



Essay 2 

Posi tivism and the Separation 
of Law and Morals 

In this article I shall discuss and attempt to defend a view 
which Mr Justice Holmes, among others , held, and for which 
he and they have been much criticized. But I wish first to say 
why I think that Holmes , whatever the vicissitudes of his 
American reputation may be ,  will always remain for English
men a heroic figure in jurisprudence . This will be so because 
he magically combined two qualities : one of them is imagin
ative power, which English legal thinking has often lacked ;  
the other i s  clarity , which English legal thinking usually 
possesses . The English lawyer who turns to read Holmes is 
made to see that what he had taken to be settled and stable 
is really always on the move . To make this discovery with 
Holmes is to be with a guide whose words may leave you un
convinced ,  sometimes even repelled ,  but never mystified .  Like 
our own Austin, with whom Holmes shared many ideals and 
thoughts , Holmes was sometimes clearly wrong;  but again 
like Austin , when this was so he was always wrong clearly. 
This surely is a sovereign virtue in jurisprudence . Clarity I 
know is said not to be enough ; this may be  true, but there are 
still questions in jurisprudence where the issues are confused 
because they are discussed in a style which Holmes would 
have spumed for its obscurity . Perhaps this is inevitable : juris
prudence trembles so uncertainly on the margin of many 
subjects that there will always be a need for someone , in 
Bentham's phrase ,  'to pluck the mask of Mystery '  from its 
face . 1  This is true , to a pre-eminent degree , of the subject of 
this article .  Contemporary voices tell us we must recognize 
something obscured by the legal 'positivists ' whose day is now 
over : that there is a 'point of intersection between law and 
morals '/ or that what is and what ought to be are somehow 

1 Bentham, A Fragment on Government, in I Works 22 1 , 235 (Bowring edn. 
1 838-43) (preface, 4 1 st para.).  All references hereafter to Bentham's Works are 
to this edition. 

• D'Entreves, Natural Law 1 1 6 ( 2nd edn. 1 952 ) .  
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indissolubly fused or inseparable ,) though the positivists 
denied it. What do these phrases mean?  Or rather which of  
the many things that they could mean , do they mean ?  Which 
of them do 'positivists ' deny and why is it wrong to do so?  

I 

I shall present the subject as p art of the history of an idea. At 
the close of the eighteenth century and the beginning of  the 
nineteenth the most earnest thinkers in England about legal 
and social problems and the architects o f  great reforms were 
the great Utilitarians.  Two of them , Bentham and Austin , 
constantly insisted on the need to distinguish , firmly and with 
the maximum of clarity, law as it is from law as it ought to 
b e .  This theme haunts their work, and they condemned the 
natural-law thinkers precisely because they had blurred this 
apparently simple b ut vital distinction . By contrast,  at the 
present time in this country and to a lesser extent in England, 
this  separation between law and morals is  held to be super
ficial and wrong. Some critics have thought that it blinds men 
to the true nature of law and its roots in sociiiI life .4 Others 
have thought it  not only intellectually misleading but cor
rupting in practice , at its worst apt to weaken resistance to 
state tyranny or ab solutism ,s and at its best apt to bring law 
into disrespect. The now p ejorative name 'Legal Positivism',  

3 Fuller, The Law in Quest of Itself 1 2  ( 1940 ) ;  Brech, 'The Myth of  I s  and 
Ought', 54 Harv. L. Rev. 8 1 1  ( 1 94 1 ) ,  Fuller, 'Human Purpose and Natural Law', 
53 J. Philos. 697  ( 1 953) .  

4 See Friedmann, Legal Theory 1 54, 294-95 (3rd edn. 1 953) .  Friedmann also 
sayS of Austin that 'by his sharp distinction between the science of legislation and 
the science of law', he 'inaugurated an era of legal positivism and self-sufficiency 
which enabled the rising national State to assert its authority undisturbed by jur
istic doubts'. Ibid. at 4 1 6. Yet, 'the existence of a highly organised State which 
claimed sovereignty and unconditional obedience of the citizen ' is said to be 'the 
political condition which makes analytical positivism possible'. Ibid. at 1 63. There 
is therefore some difficulty in determining which, in this account, is to be hen and 
which egg (analytical positivism or political condition) . Apart from this there 
seems to be little evidence that any national State rising in or after 1 832 (when 
the Province of jurispntdence Determined was first published) was enabled to 
assert its authority by Austin's work or 'the era of legal positivism' which he 'in
augurated'. 

S See Radbruch, 'Die Emeuerung des Rechts', 2 Die WandLUng 8 (Germany 
} 94 7) ; Radbruch, 'Gesetzliches Unrecht und 'Obergesetzliches Recht', I S uddeutsche 
Juristen-Zeitung 105  (Germany 1 946) (reprinted in Radbruch, Rechtsphilosophie 

347  (4th edn. 1 9 50» . Radbruch's views are discussed at 7 2-8 below. 



POSITIVISM, LAW, AND MO RALS 5 1  

like most terms which are used as missiles in intellectual 
b attles, has come to stand for a baffling multitude o f  differ
ent sins . One of them is the sin , real or alleged, o f  insisting, as 
Austin and Bentham did , on the separation of  law as it is and 
law as it ought to be. 

How then has this reversal o f  the wheel come ab out? What 
are the theoretical errors in this distinction? Have the practi
cal consequences of stressing the distinction,  as Bentham and 
Austin did,  been bad ?  Should we now reject it or keep i t ?  In 
considering these questions we should recall the social phil
osophy which went along with the Utilitarians ' insistence on 
this distinction . They stood firmly but on their own utilitarian 
ground for all the principles o f  liberalism in law and govern
ment. No one has ever combined , with such even 'minded 
sanity as the Utilitarians, the passion for reform with respect 
for law together with due recognition of the need to control 
the abuse of power even when power is in the hands of re
formers . One by one in Bentham's works you can identify the 
elements of the Rechtsstaat and all the principl es for the 
defence of which the terminology of natural law has in our 
day been received. Here are liberty of speech, and of press , 
the right o f  association ,6 the need that laws should be pub 
lished and made widely known before they are enforced ,7 
the need to control administrative agencies,S the insistence 
that there should. be no criminal liability without fault ,9 and 
the importance of the principle of legality, nulla poena sine 
lege. 1 0  Some, I know, find the political and m<;>ral insight of 
the Utilitarians a very simple one, but we should not mistake 
this simplicity for superficiality , nor forget how favourably 
their simplicities compare with the profundities of other 
thinkers . Take only one example : Bentham on slavery . He 
says the question at issue is not whether those who are held 

6 Bentham, A Fragment on Government, in I Works 221 , 230 (preface, 1 6th 
para. ) ;  Bentham, Principles of Penal Law , in I Works 365,  5 74-5, 5 16-8 (pt. III, 
e. XXI, 8th para. , 1 2th para.).  

7 Bentham, Of Promulgation of the Laws, in I Works 155 ; Bentham, Principles 
of the Civil Code, in I Works 297 , 323 (pt. I, c. XVII, 2nd para.) ;  Bentham, A 
Fragment on Government, in I Works 22 1 , 233 n. [m] (preface, 35th para.) .  

• Bentham, Principles of Penal Laws, in  I Works 365, 5 1 6  (pt. III, c. XXI, 
1 0th para., 1 1  th para.).  

• Bentham, Principles of Morals and Legislation, in I Works I, 84 (c. XIII). 
10  Bentham, Anarchical Fallacies, in 2 Works 489, 5 1 1-12 (art. VIII) ; Bentham, 

Principles of Morals and Legislation, in I Works I, 144 (c. XIX, 1 1th para.). 
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as slaves c an  reason ,  but simply wh�ther they suffer. l l  Does 
this not compare well with the discussion of the question in 
terms of whether or not there are some men whom Nature 
has fitted only to be the living instruments of  others ? We owe 
it to Bentham more than anyone else that we have stopped 
dis cussing this and similar questions of social policy in that 
form. 

So Bentham and Austin were not dry analysts fiddling with 
verbal distinctions while cities burned, but were the vanguard 
of a movement which laboured with passionate intensity and 
much success to bring about a better society and better laws . 
Why then did they insist on the separation o f  law as it is and 
law as it ought to be?  What did they mean? Let us first see 
what they said. Austin formulated the doctrine : 

The existence of law is one thing; its merit or demerit is another. 
Whether it be or be not is one enquiry ; whether it be or be not con
formable to an assumed standard, is a different enquiry. A law, which 
actually exists, is a law, though we happen to dislike it, or though it 
vary from the text , by which we regulate our approbation and disappro
bation.  This truth , when formally announced as an abstract proposition, 
is so simple and glaring that it seems idle to insist upon it. But simple 
and glaring as it is, when enunciated in abstract expressions the enu
meration of the instances in which it has been forgotten would fill a 
volume. 

Sir William Blackstone, for example , says in his 'Commentaries', that 
the laws of God are superior in obligation to all other laws ; that no 
human laws should be suffered to contradict them; that human laws are 
of no validity if contrary to them ; and that all valid laws derive their 
force from that Divine original. 

Now, he may mean that all human laws ought to conform to the 
Divine laws. If this be his meaning, I assent to it without hesitation . . . .  
Perhaps, again, he means that human lawgivers are themselves obliged 
by the Divine laws to fashion the laws which they impose by that ulti
mate standard, because if they do not, God will punish them. To this 
also I entirely assent . . . .  

But the meaning of this passage of Blackstone, if it has a meaning, 
seems rather to be this : that no human law which conflicts with the 
Divine law is obligatory or binding; in other words, that no human 
law which conflicts with the Divine law is a law . . . . 12 

Austin 's protest against blurring the distinction between 
what law is and what it ought to be is quite general : it is a 

1 1  Ibid. at 142 n. § ( c. XIX, 4th para. n. § ) . 1 2 Austin, The Province of Jurisprudence Determined 1 84-5 ( Library of Ideas 
edn. 1 954).  
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mistake , whatever our standard o f  what ought t o  b e ,  what
ever 'the text by which we regulate our approbation or dis
approbation ' .  His examples , however, are always a con fusion 
between law as it is and law as morality would require it to 
be. For him, i t  must he remembered, the fundamental prin
ciples of morality were God's commands , to which utility was 
an 'index ' :  besides this there was the actual accepted morality 
of a social group or 'positive ' morality . 

Bentham insisted on this distinction without characterizing 
morality by reference to God but only, of course , by re fer
ence to the principles of  utility . Both thinkers ' prime reason 
for this insistence was to enable men to see steadily the pre
cise issues posed by the existence of morally bad laws , and to 
understand the specific character of  the authority of a legal 
order. Bentham's general recipe for life under the government 
of laws was simple : it was 'to obey punctually ; to censure 
freely 'P But Bentham was especially aware , as an anxious 
spectator o f  the French revolution, that this was not enough : 
the time might come in any society when the law's commands 
were so evil that the question of resistance had to be faced , 
and it was then essential that the issues at stake at this point 
should neither be oversimplified nor obscured . 14 Yet this was 
precisely what the confusion between law and morals had 
done , and Bentham found that the confusion had spread 
symmetrically in two different directions . On the one hand 
Bentham had in mind the anarchist who argues thus : 'This 
ought not to be the law, therefore it is not and I am free not 
merely to censure but to disregard it . '  On the other hand he 
thought of  the reactionary who argues : 'This is the law, there
fore it is what it ought to be ' ,  and thus stifles criticism at its 
birth .  Both errors , Bentham thought, were to be found in 
Blackstone : there was his incautious statement that human 
laws were invalid if contrary to the law of  God,1 5 and 'that 

1 3 Bentham, A Fragment on Government,  in I Works 2 2 1 ,  230 (preface, 1 6th 
para.). 

1 4  See Bentham, 'Principles of Legislation', in The Theory of Legislation I, 65 
n. * (Ogden edn. 1 93 1 )  (c. XII, 2d para. n. * ) . 'Here we touch upon the m ost  dif
ficult of questions. If the law is not what it ought to be ; if it openly combats the 
principle of utility ; ought we to obey it? Ought we ' .. · · iolate it? Ought we to re
main neuter between the law which commands an evil, and morality which forbids 
it?' See also Bentham, A Fragment on Government, in I Works 22 1 ,  287- 8 (c .  IV, 
20th-25th paras. ) .  

1 5 I Blackstone, Commentaries * 4 1 .  Bentham criticized 'this dangerous 
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spirit of obsequious quietism that seems constitutional in our 
Author' which 'will scarce ever let him recognise a difference ' 
between what is and what ought to be . ' 6 This indeed was for 
Bentham the occupational disease of lawyers : ' [I ]n  the eyes 
of lawyers - not to speak of their dupes - that is to say, as 
yet, the generality of non-lawyers - the is and the ought to 
be . . .  were one and indivisible . ' 1 7 There are therefore two 
dangers between which insistence on this distinction will help 
us to steer : the danger that law and its authority may be dis 
solved in man 's conceptions of what law ought to be and the 
danger that the existing law may supplant morality as a final 
test of conduct and so escape criticism. 

In view of  later criticisms it is also important to distinguish 
several things that the Utilitarians did not mean by insisting 
on their separation of law and morals . They certainly accepted 
many of the things that might be  called 'the intersection of 
law and morals ' .  First ,  they never denied that ,  as a matter of 
historical fact, the development of  legal systems had been 
powerfully influenced by moral opinion, and, conversely , that 
moral standards had been profoundly influenced by law, so 
that the content of many legal rules mirrored moral rules or 
principles . It is not in fact always easy to trace this historical 
causal connection, but Bentham was certainly ready to admit 
its existence ; so too Austin spoke of the 'frequent coinci
dence " s of positive law and morality and attributed the con
fusion of what law is with what law ought to be to  this very 
fact. 

Secondly , neither Bentham nor his followers denied that 
by explicit legal provisions moral principles might at differ
ent points be brought into a legal system and form part of 
its rules , or that courts might be legally bound to decide . in 

maxim', saying 'the natural tendency of such a doctrine is to impel a man, by the 
force of conscience, to rise up in arms against any law whatever that he happens 
not to like '. Bentham, A Fragment on Government, in I Works 22 1 ,  287 (c. IV, 
1 9th para. ) .  See also Bentham, A Co mmen t  on the Commentaries 49 ( 1 928)  
(c. III) .  For an expression of a fear lest anarchy result from such a doctrine, 
combined with a recognition that resistance may be justified on grounds of utility, 
see Austin, op. cit. n. 1 2  supra , at 1 86. . 

16 Bentham, A Fragment on Government,  in I Works 221 , 294 (c. V, 1 0th 
para.).  

1 7  Bentham, A Commentary on Humphreys' Real Property Code, in 5 Works 
389. 

II Austin, op. cit. n. 1 2  supra, at 1 62. 
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accordance with what they thought just or best .  Bentham in
deed recognized, as Austin did not, that even the supreme 
legislative power might be subjected to legal restraints by a 
constitution 1 9 and would not have denied that moral prin
ciples , like those of the Fifth Amendment, might form the 
content of such legal constitutional restraints . Austin differed 
in thinking that restraints on the supreme legislative power 
could not have the force of  law, but would remain merely 
political or moral checks ;20 but of course he would have rec
ognized that a statute , for example , might confer a delegated 
legislative power and restrict the area of its exercise by re fer· 
ence to moral principles . 

What both Bentham and Austin were anxious to assert 
were the following two simple things : first, in the absence of 
an expressed constitutional or legal provision,  it could not 
follow from the mere fact that a rule violated standards of 
morality that it was not a rule of law; and, conversely ,  it could 
not follow from the mere fact that a rule was morally desir
able that it was a rule of law. 

The history of this simple doctrine in the nineteenth cen
tury is too long and too intricate to trace here . Let me sum
marize it by saying that after it was propounded to the world 
by Austin it dominated English jurisprudence and constitutes 
part of the framework of most of those curiously English and 
perhaps unsatisfactory productions - the omnibus surveys o f  
the whole field of jurisprudence . A succession of these were 
published after a full text of Austin 's lectures finally appeared 
in 1 8 63 .  In each of them the utilitarian separation of law and 
morals is treated as something that enables lawyers to attain a 
new clarity . Austin was said by one of  pis English successors , 
Amos, 'to have delivered the law from the dead body of  
morality that still clung to  it ' ;2 1 and even Maine, who was 

I ' Bentham, A Fragment on Government ,  in I Works 22 1 ,  289-90 (c. IV, 
33rd-34th paras.) .  2G See Austin, op. cit. rio 1 2  supra, at 23l .  

21 Amos, The Science of Law 4 (5th edn. 188 1 ) . See also Markby, Elements 
of Law 4-5 (5th edn. 1 896) :  'Austin, by establishing the distinction between posi· 
tive law and morals, not only laid the foundation for a science of law, but cleared 
the conception of law • . .  of a number of pernicious consequences to which • . •  it 
had been supposed to lead. Positive laws, as Austin has shown, must be legally 
binding, and yet a law may be unjust . • . •  He has admitted that law itself may be 
immoral, in which case it may be our moral duty to disobey it • • • . ' Cf. Holland, 
Jurisprudence 1 -20 ( 1 880). 
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critical of Austin at many points , did not question this part 
of his doctrine . In the United States men like N. St. John 
Green ,22 Gray , and Holmes considered that insistence on this 
distinction had enabled the understanding of  law as a means 
of social control to get o ff to a fruitful new start ; they wel
comed it both as self-evident and as illuminating - as a 
revealing tautology . This distinction is, of  course, one of  the 
main themes of Holmes 's most famous essay 'The Path of 
the Law' ,23 but the place it had in the estimation of  these 
American writers is best seen in what Gray wrote at the tum 
of the century in The Nature and Sources o/ the Law. He said : 

The great gain in its fundamental conceptions which Jurisprudence 
made during the last century was the recognition of the truth that the 
Law of a State . . .  is not an ideal , but something which actually exists . 
. . . [I] t is not that which ought to be , but that which is. To fix this 
definitely in the Jurisprudence of the Common Law, is the feat that 
Austin accomplished. 24 

II  

So much for the doctrine in the heyday of  its success .  Let us 
tum now to some of the criticisms . Undoubtedly , when 
Bentham and Austin insisted on the distinction between law 
as it is and as it ought to be ,  they had in mind particular laws , 
the meanings of  which were clear and so not in dispute ,  and 
they were concerned to argue that such laws , even if morally 
outrageous , were still laws. It is, however, necessary , in con
sidering the criticisms which later developed, to consider more 
than those criticisms which were directed to this particular 
point if we are to get at the root o f  the dissatisfaction felt ; 
we must also take account of the objection that, even if what 
the Utilitarians said on this particular point were true,  their 
insistence on it, in a terminology suggesting a general cleavage 
between what is and ought to be law, obscured the fact that 
at other points there is an essential point o f  contact between 
the two .  So  in what follows I consider not only criticisms of 
the particular point which the Utilitarians had in mind, but 
also the claim that an essential connection between law and 

22 See Green, Book Review, 6 Am. L. Rev. 5 7 , 6 1  ( 1 87 1 )  (reprinted in Green, 
Essays and Notes on the Law of Tort and Crime 3 1 , 35 ( 1 933».  

23 10  Harv. L .  Rev. 45 7 ( 1 897 ) .  
24 Gray, The Nature and Sources of the  Law 94  ( 1 st edn. 1 909) ( §  2 1 3 ) .  
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morals emerges i f  we examine how laws , the meanings of 
which are in dispute , are interpreted and applied in concrete 
cases ; and that this connection emerges again if we widen our 
point o f  view and ask,  not whether every particular rule of 
law must satisfy a moral minimum in order to b e  a law, but 
whether a system of rules which altogether failed to  do this 
could be a legal system. 

There is , however,  one major  initial complexity by which 
criticism has been much confused. We must remember that 
the Utilitarians combined with their insistence on the s e p ar
ation of law and morals two other equally famous but distinct 
do ctrines . One was the important truth that a purely analyti
cal study of legal concepts , a study o f  the meaning of the 
distinctive vocabulary of the law, was as vital to o ur under
standing of the nature of law as historical or sociological 
studies , though of cours e  it could not supplant them. The 
other doctrine was the famous imperative theory of law -
that law is essentially a command. 

These three doctrines constitute the utilitarian tradition in 
jurisprudence ; yet they are distinct doctrines . It is possible to 
endorse the separation between law and morals and to value 
analytical inquiries into the meaning of legal concepts  and yet 
think it wrong to conceive o f  law as essentially a command. 
One source of  great confusion in the criticism of  the separa
tion of law and morals was the belie f that the falsity of any 
one of these three doctrines in the u tilitarian tradition sh owed 
the other two to be false ;  what was worse was the failure to 
see that there were three quite separate doctrines in this tra
dition . The indiscriminate use of the label 'positivism' to des
ignate ambiguously each one o f  these three separate doctrines 
(toge ther with some o thers which the Utilitarians never pro
fessed ) has perhaps confused the issue more than any other 
single factor.25 Some of the early American critics of the 

2 5 It may help to identify five ( there may be more) meanings of 'positivism' 
bandied about in contemporary jurisprudence : 

( 1 )  the contention that laws are c·ommands of human beings ; see 58-62 infra ; 
( 2 )  the contention that there i� no necessary connection between law and 

morals or law as it is and ough t  to be ;  see 50 6 supra ; 
( 3 )  the contention that the analysis (or study of the meaning) of legal concepts 

is (a) w�rth pursuing and (b) to be distinguished from historical inquiries into the 
causes oi: origins of laws, from sociological inquiries into the relation of  law and 
other social phenomena, and from the criticism or appraisal of law whether in 
terms of morals, social aims, 'functions', or otherwise ; see 64-6 infra ; 
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Austinian doctrine were , however, admirably clear on just this 
matter. Gray , for example , added at the end of the tribute to 
Austin , which I have already quoted, the words : 'He may have 
been wrong in treating the Law of the State as being the com
mand of the sovereign ' /6 and he touched shrewdly on many 
points where the command theory is defective. But other 
critics have been less clearheaded, and have thought that the 
inadequacies of the command theory which gradually came 
to light were sufficient to demonstrate the falsity of the sep
aration of law and morals. 

This was a mistake, but a natural one. To see how natural 
it was we must look a little more closely at the command 
idea. The famous theory that law is a command was a part of 
a wider and more ambitious claim. Austin said that the notion 
of a command was 'the key to the sciences of jurisprudence 
and morals ', 2 7 and contemporary attempts to elucidate moral 
judgments in terms of 'imperative ' or 'prescriptive ' utterances 
echo this ambitious claim. But the command theory, viewed 
as an e ffort to identify even the quintessence of law, let alone 
the quintessence of morals , seems breathtaking in its simplicity 
and quite inadequate. There is much, even in the simplest 
legal system, that is distorted if presented as a command. Yet 
the Utilitarians thought that the essence of a legal system 
could be conveyed if the notion of a command were sup
plemented by that of a habit of obedience. The simple scheme 
was this : What is a command? It is simply an expression by 
one person of the desire that another person should do pr 
abstain from some action, accompanied by a threat of punish
ment which is likely to follow disobedience. Commands are 
laws if two conditions are satisfied :  first ,  they must be  gen
eral ; second they must be commanded by what (as both 

(4) the contention that a legal system is a 'closed logical system ' in which 
correct legal decisions can be deduced by logical means from predetermined legal 
rules without reference to social aims, p olicies, moral standards ; see 64-6 infra, 
and 

(5) the contention that moral judgments cannot be established or defended, as 
statements of facts can, by rational argument, evidence, or proof ( 'noncognitivism' 
in ethics ) ;  see 82-3 infra. . 

Bentham and Austin held the views described in ( I ) ,  ( 2) ,  and (3 ) ,  but not those 
in (4) and (5 ) .  Opinion (4) is often ascribed to analytical jurists ; see 64-6 infra, 
but I know of no 'analyst'  who held this view. 

26 Gray, The Nature and Sources of the Law 94-5 ( 2nd edn. 1 9 2 1 ) .  
2 7  Austin, op. cit. n .  1 2  supra, at  1 3. 
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Bentham and Austin claimed) exists i n  every political society 
whatever its constitutional form , namely, a person or a group 
of p ersons who are in receipt of habitual obedience from most 
of the society but p ay no such obedience to o thers .  These 
persons are its sovereign. Thus law is the command of the un
commanded commanders of society - the creation of the 
legally untrammelled will of the sovereign who is by definition 
outside the law. 

It is easy to see that this account of a legal system is thread
bare . One can also see why it might seem that its inadequacy 
is due to the omission of some essential connection with mor
ality. The situation which the simple trilogy of command , 
sanction, and sovereign avails to describ e, if you take these 
notions at all precisely, is like that of a gunman saying to his 
victim, 'Give me y our money or your life . '  The only difference 
is that in the · case of a legal system the gunman says it to a 
large number of people who are accustomed to the racket 
and habitually surrender to it.  Law surely is not the gunman 
situation writ large , and legal order is surely not to be thus 
simply identified with compulsion. 

This scheme, despite the points of obvious analogy between 
a statute and a command, omits some of the most character
is tic elements of law. Let me cite a few. It is wrong to think 
of a legislature (an� a fortiori an electorate)  with a changing 
membership as a group of persons habitually obeyed : this 
simple idea is suited only to a monarch sufficiently long-lived 
for a 'habit'  to grow up. Even if we waive this p oint, nothing 
which legislators do m akes law unless they comply with fun
damental accepted rule s  specifying the essential law-making 
procedures.  This is true even in a system having a simple uni· 
tary constitution like the British. These fundamental accepted 
rules specifying what the legislature must do to legislate are 
not commands habitually obeyed, nor can they be expressed 
as habits of  obedience to persons. They lie at the root o f  a 
legal system , and what is most missing in the utilitarian 
scheme is an analysis of what it is for a social group and its 
officials to accept such rules. This  notion, not that of a com
mand as Austin claimed, is the 'key to the science o f  juris· 
prudenc e ' ,  or at least one of the keys. 

Again, Austin, in the case of a democracy, looked past the 
legislators to the electorate as 'the sovereign ' (or  in England 
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as part of it } .  He thought that in the United States the mass 
of the electors to the state and federal legislatures were the 
sovereign whose commands, given by their 'agents ' in the 
legislatures, were law. But on this footing the whole notion 
of the sovereign outside the law being 'habitually obeyed' 
by the 'bulk' of  the population must go : for in this case the 
'bulk' obeys the bulk , that is, it obeys itself. Plainly the gen
eral acceptance of the authority of a law-making procedure , 
irrespective of the changing individuals who operate it from 
time to time, can be only distorted by an analysis in terms of 
mass habitual obedience to certain persons who are by defi
nition outside the law, just as the cognate but much simpler 
phenomenon of the general social acceptance of a rule , say of 
taking off the hat when entering a 

·
church, would be distorted 

if represented as habitual obedience by the mass to specific 
persons. 

Other critics dimly sensed a further and more important 
defect in the command theory, yet blurred the edge of an im
portant criticism by assuming that the defect was due to the 
failure to insist upon some important connection between 
law and morals. This more radical defect is as follows. The 
picture that the command theory draws of life under law is 
essentially a simple relationship of the commander to the 
commanded, of superior to inferior, of top to bottom ; the 
relationship is vertical between the commanders or authors 
of the law conceived of as essentially outside the law and 
those who are commanded and subject to the law. In this 
picture no place, or only an accidental or subordinate place, 
is afforded for a distinction between types of legal rules which 
are in fact radically different. Some laws require men to act 
in certain ways or to abstain from acting whether they wish 
to or not .  The criminal law consists largely of rules of this 
sort : like commands they are simply 'obeyed' or 'disobeyed'. 
But other legal rules are presented to society in quite differ
ent ways and have quite different functions. They provide 
facilities more or less elaborate for individuals to create struc
tures of rights and duties for the conduct of life within the 
coercive framework of the law. Such are the rules enabling 
individuals to make contracts, wills , and trusts, and generally 
to mould their legal relations with others . Such rules, unlike 
the criminal law, are not factors designed to obstruct wishes 
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and choices o f  an antisocial sort. On the contrary, these rules 
provide facilities for the realization of wishes and choic es . 
They do not say (like commands) 'do this whether you wish 
it or not ', but rather 'if you wish to do this, here is the way 
to do i t '. Under these rules we exercise p owers , make claims,  
and assert rights. These phras es mark o ff characteristic fea
tures of laws that confer rights and powers ; they are laws 
which are , so to speak, put at the disposition of individuals in 
a way in which the criminal law is not. Much ingenuity has 
gone into the task of 'reducing' laws of this second sort t o  
some complex variant of laws of  t h e  first sort. The e ffort t o  
show that laws conferring rights are 'really ' only conditional 
stipulations of sanctions to be exacted from the person ulti
mately under a legal duty characterizes much of Kelsen ' s  
work.28  Y e t  to urge this i s  really just t o  exhibit dogmatic 
determination to suppress one aspect of the legal system in 
order to maintain the theory that the stipulation o f  a sanc
tion, like Austin 's command, represents the quintessence o f  
law. One might as well urge that the rules o f  baseball were 
'really'  only complex conditional directions to the scorer and 
that this showed their real or 'essential ' nature. 

One of the first jurists in England to b reak with the Austin
ian tradition, Salmond, c omplained that the analysis in terms 
of commands left the notion of  a right unprovided with a 
place. 29 But he confused the point. He argued first,  and cor
rectly , that if laws are merely commands it is inexplicable that 
we should have come to speak of legal rights and p owers as 
conferred or arising under them, but then wrongly concluded 
that the rules of a legal system must necessarily be connected 
with moral rules or principles o f  justice and that only on this 
footing could the phenomenon of legal rights be explained. 
Otherwise, Salmond thought, we would have to say that a 
mere 'verbal coincidence ' connects the concepts of legal and 
moral right. Similarly, continental critics of the Utilitarians , 
always alive to the complexity o f  the notion of a subjective 

.1 See,  e.g. , Kelsen, General Theory of Law and State 58-6 1 ,  1 43-4 ( 1945 ) .  
According to  Kelsen, all laws, not only those conferring rights and powers, are 
reducible to such 'primary norms' conditionally stipulating sanctions • 

• 9 Salmond, The First Principles of jurisprudence 97-8  ( 1 893 ) .  He protested 
against ' the creed of what is termed the English school of jurisprudence', because 
it 'attempted to deprive the idea of law of that ethical significance which is one of  
its most  essential elements'. Ibid. at  9 ,  1 0. 
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right , insisted that the command theory gave it no place. 
Hagerstrom insisted that if laws were merely commands the 
notion of an individual 's right was really inexplicable, for 
commands are, as he said, something which we either obey or 
we do not obey ; they do not confer rights. 30  But he, too,  con
cluded that moral , or, as he put it, common-sense, notions of 
justice must therefore be necessarily involved in the analysis 
of any legal structure elaborate enough to confer rights. 3 1  

Yet, surely these arguments are confused. Rules that confer 
rights,  though distinct from commands, need not be moral 
rules or coincide with them . Rights, after all, exist under the 
rules of  ceremonies,  games,  and in many other spheres regu
lated by rules which are irrelevant to th e question of justice 
or what the law ought to be.  Nor need rules which confer 
rights b e just or morally goo d  rules. The rights of a master 
over his slaves show us that. 'Their merit or demerit' ,  as Austin 
termed it, depends on how rights are distributed in society 
and over whom or what they are exercised. These critics in
deed revealed the inadequacy of the simple notions of com
mand and habit for the analysis of law ; at many p oints it  is 
app arent that the social acceptance o f  a rule or standard of 
authority (even if it is motivated only by fear or superstition 
or rests on inertia) must be brought into the analysis and can
not itself be reduced to the two simple terms.  Yet nothing in 
this showed the utilitarian insistence on the distinction b e
tween the existence o f  law and its 'merits ' to be wrong. 

III 

I now tum to a distinctively American criticism of the separa
tion of the law that is from the the law that ought to be. It 
emerged from the critical study of the judicial process with 
which American jurisprudence has b een on the whole so ben
eficially occupied.  The most sceptical of these critics - the 
loosely named ' Realists ' of the 1 9 3 0s - perhaps too naIvely 

so Hiigerstrom, Inquiries Into the Nature of Lal}J and Morals 2 1 7  ( Olivecrona 
edn. 1 953) : ' [T]he whole theory of the subjective rights of private individuals • • .  
is incompatible with the imperative theory '. See also ibid. at 22 1 : 'The description 
of them [claims to legal protection] as rights is wholly derived from the idea that 
the law which is concerned with them is a true expression of rights and duties in 
the sense in which the popular notion of justice understands these terms. ' 

5 1 Ibid. at 2 1 8. 
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accepted the conceptual framework o f  the natural sciences as 
adequate for the characterization of  law and for the analysis 
of rule-gUided action of which a living system of law at least 
partly consists. But they opened men's eyes to what actually 
goes on when courts decide cases , and the contrast they drew 
between the actual facts of judicial decision and the tra
ditional terminology for describing it as if it were a wholly 
logical operation was usually illuminating ; for in spite of some 
exaggeration the Realists made us acutely conscious of  one 
cardinal feature o f  human language and human thought, em
phasis on which is vital not only for the understanding of law 
but in areas of philosophy far beyond the confines of juris
prudence. The insight of this sch ool may be presente d in the 
following example . A legal rule forbids you to take a vehicle 
into the public park . Plainly this forbids an auto mobile, but 
what ab out bicycles, roller skates , toy automobiles? What 
about aeroplanes ?  Are thes e ,  as we say,  to b e  called 'vehicles ' 
for the purpose o f  the rule or not? If we are to communicate 
with each o ther at al, and if, as in the most elementl;l.ry form 
of law, we are to express our intentions that a certain type of  
behaviour be regulate d  by rules,  then the  general words we 
use - like 'vehicle ' in the c ase I consider - must have some 
standard instance in which no doubts are felt about its appli
cation. There must be a core of settled meaning, but there 
will be, as well , a penumbra of debatable cases in which words 
are neither obviously applicable nor obviously ruled out. 
These cases will each have some features in common with the 
standard cas e ;  they will lack others or be accompanied by 
features not present in the standard case.  Human invention 
and natural processes continually throw up such variants on 
the familiar, and if we are to say that these ranges of facts do 
or do not fall under existing rules, then the classifier must 
make a decision which is not dictated to him, for the facts 
and phenomena to which we fit our words and apply our rules 
are as it were dumb.  The toy automobile cannot sp eak up and 
say, 'I am a vehicle for the purpose of this legal rule' ,  nor can 
the roller skates chorus,  'We are not a vehicle. ' F act situations 
do not await us neatly lab elled, creased, and folded ; nor is 
their legal classification written on them to be simply read 
off by the judge. Instead,  in applying legal rules,  someone 
must take the responsibility of deciding that words do or do 
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not c over some case in hand , with all the practical conse
quences involved in this decision. 

We m ay call the problems which arise outside the hard core 
of standard instances or settled meaning 'problems of the 
penumbra' ; they are always with us whether in relation to 
such triv,ial things as the regulation of the use of the public 
park or in relation to the multidimensional generalities of a 
constitution. If a penumbra o f  uncertainty must surround all 
legal rules,  then their application to specific cases in the pen
umbral area cannot be a matter of logical deduction, and so 
deductive reasoning, which for generations has been cherished 
as the very perfection of human reasoning, cannot serve as a 
model for what judges,  or indeed anyone, should do in bring
ing p articular cases under general rules.  In this area men can
not live by deduction alone. And it follows that if legal 
arguments and legal decisions of p enumbral questions are to 
be rational ,  their rationality must lie in something other than 
a logical relation to premises . So if it is rational or 'sound'  to 
argue and to decide that for the purposes o f  this rule an aero
plane is not a vehicle , this argument must be sound or rational 
without b eing logically conclusive. What is it then that makes 
such decisions correct or at least better than alternative 
decisions ? Again, it seems true to say that the criterion which 
makes a decision sound in such cases is some concept of what 
the law ought to b e ;  it is easy to slide from that into saying 
that it must be a moral judgment ab out what law ought to be.  
So here we touch upon a point o f  necessary 'intersection be
tween law and m orals ' which demonstrates the falsity or, at 
any rate,  the misleading character of the Utilitarians ' em
phatic insistenc e  on the separation of law as it is and ought to 
be.  Surely, Bentham and Austin could only have written as 
they did b ecause they misunderstood or neglected this aspect 
o f  the judicial process , because they ignored the problems of 
the penumbra. 

The misconception of the judicial process which ignores 
th e  problems o f the penumbra and which views the process as 
consisting pre-eminently in deductive reasoning is often stig
matized as the error of 'formalism ' or 'literalism '.  My question 
now is ,  how and t o  what e xtent does the demonstration o f  
this error show the utilitarian distinction to b e  wrong o r  
misleading? Here there are m any issues which have been 
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confused, but I can only disentangle some. The charge of 
formalism has been levelled both at the 'positivist'  legal theor
ist and at the courts , but o f  course it must be a very different 
charge in each case.  Levelled at the legal theorist , the charge 
means that he has made a theoretical mistake about the 
character of legal decision ; he has thought o f  the reasoning 
involved as consisting in deduction from premises in which 
the judges ' practical choices or decisions play no part . It would 
be easy to show that Austin was guiltless o f  this error;  only 
an entire misconception of what analytical j urisprudence is 
and why he thought it importan t  has led to the view that he, 
or any other analyst,  believed that the law was a closed logi
cal system in which judges deduced their decisions fro m  
premises.32  O n  t h e  contrary, he was very much alive to the 
character of language , to its vagueness or open character ;3 3  he 
th ought that in the penumbral situation judges must neces
sarily legislate ,34 and ,  in accents that sometimes rec all th ose 

32 This misWlderstanding of  analytical jurisprudence i s  to be found in, among 
others, Stone, The Province and Function of Law 1 4 1  ( 1 950 ) :  'In short, rejecting 
the implied assumption that all propositions of all parts of the law must be logi
cally consistent with each other and proceed on a single set of definitions . . •  he 
[ Cardozo, J.J denied that the law is actually what the 

·
analytical jurist, for his 

limited purposes , assumes it to be. ' See also ibid. at 49, 52,  1 38 ,  140 ; Friedmann, 
Legal Theory 209 (3rd edn. 1 953) .  This misunderstanding seems to depend on the 
unexamined and false belief that analytical studies of the meaning of legal terms 
would be impossible or absurd if, to reach sound decisions in particular cases, more 
than a capacity for formal logical reasoning from unambiguous and clear predeter
mined premises is required. 

33 See the discussion of vagueness and uncertainty in law, in Austin, op. cit. 
n. 12 supra , at 202-5, 207 ,  in which Austin recognized that, in consequence of 
this vagueness, often only 'fallible tests' can be provided for determining whether 
particular cases fall under general expressions_ 

34 See Aus tin, op. cit_ n. 12 supra , at 1 9 1 :  'I cannot understand how any per
son who has considered the subject can suppose that society could possibly have 
gone on if judges had not legislated . . • . ' As a corrective to the belief that the 
analytical jurist must take a 'slot machine' or 'mechanical ' view of the judicial 
process it is worth noting the following observations made by Austin : 

( 1 ) Whenever law has to be applied, the "'competition of opposite analogies '" 
may arise, for the case 'may resemble in some of its points ' cases to which the 
rule has been applied in the past and in other points 'cases from which the appli
cation of the law has been withheld '. 2 Austin, Lectures on Jurisprudence 633 
(5th edn. 1 885) .  

(2)  Judges have commonly decided cases and so derived new rules by 'build
ing' on a variety of grounds including sometimes (in Austin's opinion too rarely) 
their views of what law ought to be. Most commonly they have derived law from 
pre-existing law by 'consequence founded on analogy' ,  i.e. , they have made a new 
rule 'in consequence of the existence of a similar rule applying to subjects which 
are analogous • . .  .' 2 ibid. at 638-9. 
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of the late Judge Jerome Frank, he b erated the common-law 
judges for legislating feebly and timidly

· 
and for blindly rely

ing on real or fancied analogies with past cases instead of 
adapting their decisions to the growing needs of society as 
revealed by the moral standard of utility. 3s The villains of 
thi s  piece,  responsible for the conception of the judge as an 
automaton, are not the utilitarian thinkers . The resp onsibility , 
if i t  is to be laid at the door o f  any theorist, is with thinkers 
like Blackstone and,  at an earlier stage, Montesquieu. The ro ot 
of this evil is preoccupation with the separation of powers 
and Blackstone 's 'childish fiction ' (as Austin termed it) that 
ju dges  only 'find',  never 'make' ,  law. 

But we are concerned with 'formalism' as a vice not o f  
jurists but of judges.  What precisely i s  i t  for a judge to commit 
this  error, to be  a ' formalist' ,  'automatic', a 'slot machine' ? 
Curiously enough the literature, which is full of the denunci
ation of these vices, never makes this clear in concrete terms ; 
instead we h ave only descriptions which cannot mean what 
they appear to say ; it is said that in the formalist error courts 
make an excessive use of logic , take a thing to 'a dryly logical 
extreme ',36 or make an excessive use of analytical methods. 
But just how in being a form alist does a judge make an ex
cessive use of  logic ? It is clear that the essence of his error is 
to give some general term an interpretation which is blind to 
social values and consequences (or which is in some other way 

( 3 )  ' [I] f every rule in a system of law were perfectly definite or precise', these 
difficulties incident to the application of law would not arise. 'But the ideal com
pleteness and correctness I now have imagined is not attainable in fact • • . •  though 
the system had been built and ordered with matchless solicitude and skill.' 2 ibid. 
at 99 7-8. Of course he thought that much could and should be done by codifi
cation to eliminate uncertainty. See 2 ibid. at 662-8 1 .  

35 2 ibid. a t  641 : 'Nothing, indeed, can b e  more natural, than that legislators, 
direct or judicial (especially if they be narrow-minded, timid and unskilful) ,  should 
lean as much as they can on the examples set by their predecessors. ' See also 2 
ibid. at 647 :  'But it is much to be regretted that Judges of capacity, experience 
and weight, have not seized every opportunity of introducing a new rule (a rule 
beneficial for the future) • . . •  This is the reproach I should be inclined to make 
against  Lord Eldon • . • .  [TJhe Judges of the Common Law CQurts would not do 
what they ought to have done, namely to model their rules of law and of pro
cedure to the growing exigencies of society, instead of stupidly and sulkily adher
ing to the old and barbarous usages.' 

36 Hynes v. New York Cent. R. R. , 23 1 N.Y. 229, 235 ; 1 3 1  N.E. 898, 900 
( 1 92 1 ) ; see Pound, Interpretations of Legal History 123  (2nd edn. 1930 ) ;  Stone, 
op. cit. n. 32 supra, at 140-1 .  
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stupid o r  perhaps merely disliked by critics) . B u t  logic does 
not prescribe interpre tation of  terms ; it dictates neither the 
stupid nor intelligent interpretation o f  any expression. Logic 
only tells you hypothetically that if you give a c ertain term a 
certain interpretation then a certain conclusion follows. Logic 
is silent on how to classify particulars - and this is the heart 
of a ju dicial decision. So this reference to logic and to logical 
extremes is a misnomer for something else, which mus t  be 
this.  A judge has to apply a rule to a concrete case - perhaps 
the rule that one may not take a stolen 'vehicle ' across State 
lines,  and in this case an aeroplane has been taken. 3 7  He e ither 
does not see or pretends not  to see that the general terms of 
this rule are suscep tible of different interpretations and that 
he has a choice left open uncontrolled by linguistic conven
tions. He ignores , or is  blind to, the fact that he is  in the area 
of  the penumbra and is  not dealing with a stan d ard case .  In
stead of choosing in the light of social aims th e judge fixes 
the meaning in a different way. He either takes the meaning 
that the word most  obviously suggests in its ordinary non-legal 
context to ordinary men , or one which the word has been 
given in some other legal context ,  or, still worse , he thinks of 
a standard case and then arbitrarily identifies certain features 
in it  - for example, in the case of a vehicle, ( 1 )  n ormally used 
on land,  ( 2 )  capable of carrying a human person, ( 3 )  capable 
of being self-propelled - and treats these three as always 
necessary and always sufficient conditions for the use in all 
contexts of the word 'vehicle ' ,  irrespective of the social con
sequences of giving it  this interpretation. This choic e ,  not 
'logic ',  would force the judge to include a toy motor c ar (if 
electrically propelled) and to exclude bicycles and the aero
plane. In all this there is possibly great stupidity , but no more 
'logic ', and no less ,  than in cases in which the interpretation 
given to a general term and the consequent application o f  
s o m e  general rule to a particular case i s  consciously controlled 
by some identified social aim . 

Decisions m ade in a fashion as blind as this would scarcely 
des erve the name of decisions ; we might as well toss a p enny 
in applying a rule of law. But it is at least doubtful whether 
any judicial decisions (even in England) have b een quite as 

3 7  See McBoyle v. United States, 283 U.S. 25 ( 1 93 1 ) .  
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automatic as this . Rather, either the interpretations stigma
tized as automatic have resulted from the conviction that it is 
fairer in a criminal statute to take a meaning which would 
jump to the m ind of the ordinary m an at the cost even of 
defeating other values, and this itself is a social policy (though 
possibly a bad one ) ; or much more frequently, what is stigma
tized as 'mechanical ' and 'automatic '  is a determined choice 
made indeed in the light of a social aim but of a conservative 
social aim .  Certainly many of the Supreme Court decisions at 
the tum of the century which have been so stigmatized38 rep
resent clear choices in the penumbral area to give effect to a 
policy o f  a conservative type. This is p eculiarly true of Mr 
Justice Peckham 's opinions defining the spheres of p olice 
power and due process . 3 9  

Bu t how does  the  wrongness of deciding cases in  an auto
matic and m echanical way and the rightness of deciding cases 
by reference to social purposes show that the utilitarian in
sistence on the distinction between what the law is and what 
it ought to be is wrong? I take it that no one who wished to 
use these vices of formalism as proof that the distinction be
tween what is and what ought to b e  is mistaken would deny 
that the decisions stigm atized as automatic are law; nor would 
he deny that the system in which such automatic decisions 
are made is a legal system. Surely he would say that they are 
law, but they are b ad law; they ought not to be law. But this 
would be to use the distinction , not to refute it ; and of course 
both B enth am and Austin used it to attack judges for failing 
to decide p enumbral cases in accordance with the growing 
needs of society. 

Clearly, if the demonstration o f  the errors of formalism is 
to show the u tilitarian distinction to b e  wrong, the p oint must  
b e  drastically restated. The point must  be not  merely that a 
judicial decision to be rational must b e  made in the light of 
some conception o f  what ought to be, but that the aim s ,  the 
social policies and purposes to which judges should appeal if 

3. See, e.g. ,  Pound, 'Mechanical ]urisprudence ' ,  8 Colum. L. Rev. 605 , 6 1 5 - 1 6  
( 1 908) .  

30 See ,  e.g., Lochner v .  New York , 1 9 8  U.S. 45 ( 1 905) .  Jus tice Peckham's 
opinion that there were no reasonable grounds for interfering with the right of free 
contract by determining the hours of labour in the occupation of a baker may in
deed be a wrongheaded piece of conservatism but there is nothing automatic or 
mechanical about it. 
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their decisions are to b e  rational , are themselves to be con
sidered as part of the law in some suitably wide sense  of 'law' 
which is held to b e  more illuminating than that used by the 
Utilitarians .  This restatement of the point would have the 
following consequence :  instead of saying that the recurrence 
of p enumbral ques tions shows us that legal rule s are essen
tially incomplete, and that,  when they fail to determine de
cisions, judges mus t  legislate and so exercise a creative c hoice 
b etween alternatives , we shall say that the social policies 
which guide the judge s '  choice are in a sense there for them 
to discover;  the judges are only 'drawing out '  of the rule what, 
if  it  is prop erly understood, is 'latent ' within it . To call this 
judicial legislation is to obscure some essential c ontinuity be
tween the clear cases of the rule's application an d the pen
umbral decisions. I shall question later whether this way of 
talking is salutary, but  I wish at this time to point out s o m e
thing obvious, but likely , if not stated, to tangle the issues. 
It  does not follow that ,  because the opp osite o f  a decision 
reached blindly in the formalist or literalist manner is a 
decision intelligently reached b y  reference to some conception 
of  what ought to be, we have a junction of law and morals . 
We must ,  I think, beware of thinking in a too simple-minded 
fashion about the word 'ought' .  This is not because there is 
no distinction to be m ade between law as it is and ought to 
be.  Far from it. It is b ecause the distinction should b e  between 
what is and what fro m  many di fferent p oints of  view ought 
to be. The word ' ough t '  merely reflects the presenc e of some 
standard of criticism ; one o f  these standards is a moral stan
dard, but not all standards are moral . We say to our neigh
bour, 'You ought n o t  to lie ' ,  and that may certainly be a 
moral judgment, but we should rememb er that the baffled 
poisoner may say ,  'I ought to have given h er a s econd dose' _  
The point here is that intelligent d ecisions whic h  we oppose 
to mechanical or formal decisions are not necessarily identical 
with decisions defensible on moral grounds . We may say of 
many a decision : 'Ye s ,  that is right ; that is as it ought to be' ,  
and we may m ean only that some accepted purpose or policy 
has been thereby advanced ; we may not mean to endorse the 
m oral propriety of the policy or the decision. So the contrast 
between the mechanical decision and th e intelligent one can 
be reproduced inside a system dedicate d to the pursuit of the 
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most evil aims. It does not e xist as a contrast to be found only 
in legal systems which , like our own, widely recognize prin
ciples of justice and moral claims of individuals. 

An e x ample may make this point plainer. With us the task 
of sentencing in criminal cases is the one that seems most 
obviou sly to demand from the judge the exercise o f  moral 
judgment. Here the factors to be weighed seem clearly to be 
moral factors : society must not b e  exposed to wanton attack ; 
too much misery must not be inflicted on either the victim or 
his dependants ; efforts mus t  be made to e nable him to lead a 
better life and regain a position in the society whose laws he 
has violated. To a judge striking the b alance among these 
claims ,  with all the discretion and perplexities involved, his 
task s eems as plain an example of the exercise of moral judg
ment as c ould b e ;  and it seems to be the polar opposite of 
some mechanical application o f  a tariff o f  penalties fixing a 
sentence careless of the moral claims which in our system have 
to be weighed.  So here intelligent and rational decision is 
guided however uncertainly by moral aims .  But we have only 
to vary the example to see that this need not necess arily b e  
s o  and surely , i f  i t  need not necessarily be s o ,  the utilitarian 
point remains unshaken. Under the Nazi regime men were sen
tenced by courts for criticism of the regime. Here the choice 
o f  sentence might b e  guided exclusively by consideration of 
what was needed to maintain the state 's tyranny e ffectively. 
What sentence would both terrorize the public at large and 
keep the friends and family of the prisoner in suspense so that 
b o th hop e  and fear would c o operate as factors making for 
subservie nce? The pris oner of such a system would be re
garded simply as an object to be used in pursuit of  these aims .  
Y e t ,  in contrast with a mechanical decision,  decision on these 
grounds would b e  intelligent and purpo sive ,  and from one 
p oint of view the decision would be as it ought  to be.  Of 
course, I am not unaware that a whole philosophical tradition 
has sought to demonstrate the fact that we cannot c orrectly 
call decisions or behaviour truly rational unless they are in 
conformity with moral aims and principles . But the example 
I h ave used seems to me to serve at least as a warning that we 
cannot use the errors of formalism as s o mething which per se 
demons trates the falsity of the utilitarian insistence on the dis
tinction between law as it is and law as morally it ought to be .  
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We can now return to the m ain point. If it is true that the 
intelligent decision of penumbral ques tions is one made not 
mechanically but in the light of aims, purposes,  and policies, 
though not necessarily in the light of anything we would call 
moral principles, is it wise to express this important fact by 
saying that the firm utilitarian distinction between what the 
law is and what it ought to be should be dropped? Perhaps 
the claim that it is wise cannot b e  theoretically refuted, for it 
is , in effect, an invitation to revise our conception of what a 
legal rule is .  We are invite d  to include in the 'rule ' the various 
aims and policies in the light of  which its penumbral c ases are 
decided on the ground that these aims have, b ecause of their 
importance, as much right to be called law as the core of legal 
rules whose meaning is settled. But though an invitation can
not be refuted, it m ay be refused, and I would proffer two 
reasons for refusing this invitation. First , everything we have 
learned about the judicial process can be expressed in other 
less mysterious ways. We can say laws are incurably incom
plete and we must decide the p enumbral cases  rationally by 
reference to social aims. I think Holmes, who had such a vivid 
appreciation of the fact that 'general propositions do not 
decide concrete cases ',  would have put i t  that way. Secondly, 
to insist on the utilitarian distinction is to emphasize that the 
hard core of  settled meaning is law in some centrally import
ant s ense and that even if there are borderlines , there must 
first be lines .  If this were not so the notion of rules con trolling 
courts ' decisions would be senseless ,  as some of the ' Realists ' 
- in their most extreme moods ,  and, I think,  on bad grounds 
- claimed.40 

By contrast,  to s o ften the distinction, to assert mysteriously 
that there is some fused identity between law as it is and as it 

40 One recantation o f  this extreme position is worth mention in the present 
context. In the first edition of The Bramble Bush , Professor Llewellyn committed 
himself wholeheartedly to the view that 'what these officials do about disputes is, 
to my mind , the law itself', and that 'rules • . •  are important so far as they help 
you . • •  predict what judges will do • • • •  That is all their importance, except as 
pretty playthings. '  Llewellyn,  The Bramble Bush 3 ,  5 ( Ist  edn. 1 930) .  In the sec
ond edition he said that these were 'unhappy words when not more fully devel
oped, and they are plainly at best a very partial statement of the whole truth • . • .  
[O l ne office of  law is to control officials in some part, and to guide them even 

. • • where no thoroughgoing control is possible, Dr is desired • • . •  [T]he words fail 
to take proper account • • .  of the office o f  the institution of law as an instrument 
of conscious shaping . • •  .' Llewellyn, The Bramble Bush 9 ( 2nd edn. 1 9 5 1 ) . 
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ought to be,  is  to suggest that all legal qu estions are funda
mentally like those of the penumbra. It is to assert that there 
is no central element of actual law to be seen in the core o f  
central meaning which rules h ave, that there i s  nothing i n  the 
nature of a legal rule inconsistent with all questions being 
open to reconsideration in the light of social policy. Of course, 
it is good to be occupie d with the penumbra. Its problems are 
rightly the daily diet of  the law schools.  But to be occupied 
with the penumbra is one thing, to b e  preoccupied with it 
another. And preoccupation with the penumbra is, if I may 
say so,  as rich a source o f  confusion in the American legal 
tradition as formalism in the English. Of course we might 
abandon the n otion that rules have authority ; we might cease 
to attach force or even meaning to an argument that a case 
falls clearly within a rule and the scope of a precedent. We 
might call all such reasoning 'automatic ' or 'mechanical ' ,  
which is already the routine invective o f  the courts . But until 
we decide that this is what we want, we should not encourage 
it by obliterating the utilitarian distinction. 

IV 

The third criticism of the separation of law and morals is of 
a very different character ; it certainly is less an intellectual 
argument against the utilitarian distinction than a passionate 
appeal supported not by detailed reas oning but by reminders 
of a terrible experience .  For it consists of the testimony o f  
those who h ave descended into Hell , and, like Ulysses or 
Dante, brought b ack a message for human b eings . Only in this 
cas e  the Hell was not beneath or b eyond earth , but on it ; it 
was a Hell created on earth by men for o ther men. 

This appeal comes from those Germ an thinkers who lived 
through the Nazi regime and reflected upon its   
tations in the legal system. One o f  these thinkers, Gustav 
Radbruch, h ad himself shared the 'positivist '  doctrine until 
the Nazi tyranny , but he was converted by this experience 
and so his appeal to other men to discard the doctrine of the 
separation o f  law and morals has the special poignancy of a 
recantatio n .  What is important about this criticism is that it 
really does c onfront the particular p oint which Bentham and 
Austin had in mind in urging the separation of law as it is and 
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as i t  ought t o  b e .  These German thinkers put th eir insistence 
on the need to j oin together what the Utilitarians separated 
just where this separation was of most importance in the eyes 
of the Utilitarians ; for they were concerned with the problem 
posed by the existence of m orally evil laws. 

Before his conversion Radbruch held that resistance to law 
was a matter for the personal conscience, to be thought out 
by the individual as a moral problem , and the validity of a 
law could not be disproved by showing that its requirements 
were morally evil or even by showing that the e ffect of com
pliance with the law would be more evil than the e ffect of 
disobedience.  Austin, it may be recalled, was emphatic in con
demning those who said that if human laws conflicted with 
the fundamental principles of morality then they cease to be 
laws, as talking 'stark nonsense ' .  

The m ost p ernicious laws, and therefore those which are most  opposed 
to the will of God, have been and are continually enforc ed as laws by 
judicial tribunals. Suppose an act innocuous,  or p ositively beneficial ,  be 
prohibited by the sovereign under the penalty of death ; if I commit this 
act, I shall be tried and condemned, and if I object to the sentence, that 
it is contrary to the law of G od . . . the court of justice wil dem onstrate 
the inconclusiveness of my reasoning by hanging me up, in pursuance of 
the law of which I have impugned the validity. An exception, demurrer, 
or plea, founded on the law of God was never heard in a Court of Jus
tice,  from the creation of the world down to the present moment.41 

These are strong, indeed bru tal words, but we must remember 
that they went along - in the case of Austin and,  of c o urse, 
Bentham - with the conviction that if laws reached a certain 
degree of iniquity then there would be a plain moral obligation 
to resist them and to withhold obedience. We shall see,  when 
we consider the alternatives ,  that this simple presentation of 
the human dilemma which may arise has much to be said 
for it .  

Radbruch, however, had concluded from the ease with 
which the Nazi regime had exploited subservience to mere 
law - expressed, as he th ought, in the 'positivist '  slogan 
'law as law' ( Gesetz als Gesetz ) - and from the failure of the 
German legal profession to protest against the enormities 
which they were required to p erpetrate in the name of law, 

4 1  Austin, The Province of Jurisprudence Determined 1 85 ( Library of Ideas 
edn. 1 954). 
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that 'positivism ' (meaning here the insistence on the separ
ation of law as it is from law as it ought to be) had powerfully 
contributed to the horrors. His considered reflections led him 
to the doctrine that the fundamental principles of humani
tarian morality were part of the very concept of Recht or 
Legality and that no positive enactment or s tatute , however 
clearly it was expressed and however clearly it conformed 
with the formal criteria of validity of a given legal system, 
could be valid if  it contravened basic principles of morality. 
This doctrine can be appreciated fully only if the nuances im
ported by the German word Recht are grasped. But it is clear 
that the doctrine meant that every lawyer and judge should 
denounce statutes that transgressed the fundamental prin
ciples not as merely immoral or wrong but has having no legal 
character, and enactments which on this ground lack the 
quality of law should not be taken into account in working 
out the legal position of any given individual in particular cir
cumstances. The striking recantation of his previous doctrine 
is unfortunately omitted from the translation of his works , 
but it should be  read by all who wish to think afresh on the 
question of the interconnection of law and morals .42 

It is impossible to read without sympathy Radbruch's 
passionate demand that the German legal conscience should 
be open to the demands of morality and his complaint that 
this has been too little the case in the German tradition. On 
the other hand there is an extraordinary naIvety in the view 
that insensitiveness to the demands of morality and s.ubser
vience to state power in a people like the Germans should 
have arisen from the belief that law might be law though it 
failed to conform with the minimum requirements of moral
ity. Rather this terrible history prompts inquiry into why em
phasis on the slogan 'law is law', and the distinction between 
law and morals , acquired a sinister character in Germany, but 
elsewhere, as with the Utilitarians themselves , went along 
with the most enlightened liberal attitudes . But something 
more disturbing than naIvety is latent in Radbruch's whole 

42 See Radbruch, 'Gesetzliches Unrecht und Ubergesetzliches Recht', I Sud
deutsch ]uristen-Zeitung 1 05 (Germany 1 946) (reprinted in Radbruch,  Rechts
philosophie 347 (4th edn_ 1 950». I have used the translation of part of this essay 
and of Radbruch, 'Die Emeuerung des Rechts', 2 Die Wandlung 8 (Germany 
1 947 ) , prepared by Professor Lon Fuller of the Harvard Law School as a mimeo
graphed supplement to the readings in jurisprudence used in his course at Harvard. 
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presentation of the issues to which the existence of morally 
iniquitous laws give ris e .  It is not,  I think, uncharitable to say 
that we can see in his argument that he has only half digested 
the spiritual message o f  liberalism which he is seeking to c on
vey to the legal profession. For everything that he says is 
really dependent upon an enormous overvaluation of the im
portance ,of  the b are fact that a rule may be s aid to be a valid 
rule of law ,  as if this , once declared, was conclusive of the 
final moral question : 'Ought this rule of law to be obeyed? ' 
Surely the truly liberal answer to any sinister use of the slogan 
'law is law ' or of the distinction between law and m orals i s ,  
'Very well, but that does  not conclude the question. Law is  
not morality ; do not let it  supplant morality. ' 

However, we are not left to a mere academic discussi on in 
order to evaluate the plea which Radbruch made for the re
vision of the distinction between law and morals .  A fter the 
war Radbruch's conception o f  law as containing in itself the 
essential moral principle of humanitarianis m  was applie d  in 
practice by Germ an courts in certain cases in which local war 
criminals, spies, and informers under the Nazi regime were 
punished. The special importance of these cases is that the 
persons accused of these crimes claimed that what they had 
done was not illegal under the laws of the regime in force at 
the time these actions were perform ed. This plea was met with 
the reply that the laws upon which they relied were invalid 
as contravening the fundamental principles of morality. Let 
me cite briefly one of  these cases .43 

' 

In 1 944 a woman, wishing to be rid of her husband, 

4 3  Judgment of 27 July 1 949, Oberlandesgericht, Bamberg, 5 Siiddeutsche 
Juristen-Zeitung 207 (Germany 1 950) , 64 Ham L. Rev. 1 005 ( 195 1 ) ; see Fried
mann, Legal Theory 45 7 (3rd edn. 1953) . The text has been left as originally 
written, but it has been shown by Dr H. O. Pappe of the Australian National Uni
versity in his article 'On the Validity of Judicial Decisions in the Nazi Era' in 23 
Mod. L Rev. ( 1 960) ,  260, that the report of the case in 64 Harv. L. Rev. which 
was followed by the author is misleading. As Dr Pappe shows , in the actual case 
the German court after accepting the theoretical possibility that statutes might 
be invalid if in conflict with natural law held that the N azi statutes in question 
could not be held to violate it; the accused was held guilty of unlawfully depriving 
her husband of liberty , since she had no duty to inform against him but did so for 
purely personal reasons and must have realized that to do so was in the circum
stances 'contrary to the sound conscience and sense of justice of all decent human 
beings ', Accordingly, the case as discussed in the text must now be regarded as a 
hypothetical one_ Dr Pappe's careful analysis of a decision in a similar case in the 
German Supreme Court should be studied. (Op, cit., 268 ff. ) .  
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denounced him to the authorities for insulting remarks he had 
made about Hitler while home on leave from the German 
army. The wife was under no legal duty to report his acts, 
though what he had said was apparently iIi violation of stat
utes making it illegal to make statements d etrimental to the 
government of the Third Reich or to impair by any means 
the m ilitary defence of the German p eople . The husband was 
arrested and sentenced to death , apparently pursuant to these 
statutes, though he was not executed but was sent to the 
front. In 1 949 the wife was prosecuted in a West German 
court for an offence which we would describe as illegally de
priving a person of his freedom (rech tswidrige Freiheitsbe
raubung) . This was punishable as a crime under the German 
Criminal Code of 1 8 7 1  which had remained in force continu
ously since its enactment. The wife pleaded that her husband's 
imprisonment was pursuant to the Nazi statutes and h ence 
that she had committed no crime. The court o f  appeal to 
which the case ultimately came held that the wife was guilty 
of procuring the deprivation of her husband's liberty by de
nouncing him to the German courts , even though he had been 
sentenced by a c ourt for having violated a statute, since, to 
quote the words of the court , the statute 'was contrary to the 
sound conscience and sense of justice of all decent human 
beings ' .  This reasoning was followed in many cases which have 
been haile d  as a triumph of the doctrines of natural law and 
as signalling the overthrow of p ositivism. The unqualified satis
faction with this result seems to me to be hysteria. Many of  
us  might applaud the obj ective - that of  p unishing a woman 
for an outrageously immoral act - but this was secured only 
by declaring a statute established since 1 9 3 4  not to have the 
force of law, and at least the wisdom of this course must b e  
doubted. There were, of  course, t w o  o ther choices.  O n e  was 
to let the woman go unpunished ; one can sympa thize with 
and endorse the view that this might have been a b ad thing to 
do . The o ther was to face the fact that if the woman were to 
be punished it must be pursuant to the introduction of  a 
frankly retrospective law and with a full consciousness of 
what was sacrificed in securing her punishment in this way. 
Odious as retrospective criminal legislation and punishment 
may b e ,  to h ave pursued it openly in this case would at least 
have h ad the merits  of candour. It would have made plain that 
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in punishing the woman a choice had to b e  made between two 
evils ,  that of leaving her unpunished and that of sacrificing a 
very precious principle of morality endorsed by most legal 
systems. Surely if we have learned anything from the history 
of morals it is that the thing to do with a m oral quandary is 
not  to hide it .  Like nettles,  the occasions when life forces 
us  to choose the lesser of two evils mus t  be grasped with 
the consciousness that they are what they are.  The vice 
of this use of the principle that , at certain limiting p o ints, 
what is utterly immoral cannot be law or lawful i s  that it will 
serve to cloak the true nature o f  the problems with which we 
are faced and will encourage the romantic optimism that all 
th e values we cherish ultimately will fit into a single system , 
that no one of them has to be sacrificed or compromised to 
accommodate another. 

All Discord Harmony not understood 
All Partial Evil Universal Good 

This is surely untrue, and there is an insincerity in any for
mulation of our problem which allows us to describe the 
treatment of the dilemma as if it were the disposition o f  the 
ordinary case.  

It may seem perhaps to make too much of forms, even per
haps o f  words, to emphasize one way of disposing of  this dif
ficult case as compared with ano ther which might have led,  so 
far as the woman was concerned, to exactly the same result. 
Why should we dramatize the difference between them ? We 
might punish the woman under a new retrospective law and 
declare overtly that we were doing something inconsistent 
with our principles as the lesser of two evils ; or we might allow 
the case to pass as one in which we do not point out precisely 
where we sacrifice such a principle . But candour is not just 
one among many minor virtues of the administration of law, 
just as it is not merely a minor virtue of morality. For if we 
adop t Radbruch 's view, and with him and the German courts 
make our protest against evil law in the form of an ass ertion 
that certain rules cannot be iaw b ecause of their moral in
iquity, we confuse one o f  the most  p owerful, because it is the 
simplest , forms of moral criticism . If with the Utilitarians we 
speak plainly , we say that laws may be law but too evil t o  be 
obeyed. This is a m oral condemnation which everyone can 
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understand and it makes an immediate and obvious claim to 
moral attention. If, on the other hand, we formulate our ob
jection as  an assertion that these evil things are not  law, here 
is an asserti on which many people do not believe, and if they 
are disposed to consider it at all ,  it would seem to raise a 
whole host o f  philosophical issue s  b efore it can be accepted. 
So perhaps the most important single lesson to be learned 
fro m  this form of  the denial of the utilitarian distinction is 
the one that the Utilitarians were most concerned to teach ; 
when we h ave the ample resources of plain speech we must 
not present the moral criticism of institutions as propositions 
of  a disputable philosophy. 

v 

I have endeavoured to show that , in spite of all that has been 
learned and experienced since the Utilitarians wrote, and in 
spite of the defects of other parts of their doctrine, their pro
test against the confusion of what is and what ought to be 
law has a m o ral as well as an intellectual value.  Yet it m ay 
well be said that, though this distinction is valid and import
ant if applied to any p articular law o f  a system , it is at least 
misleading if  we attempt to apply it to 'law', that is , to the 
notion of a legal system , and that if we insist , as I have, on the 
narrower truth (or truism ) ,  we obscure a wider (or deeper) 
truth. After all, it may be urged , we have learned that there 
are many things which are untrue of laws taken sep arately, 
but which are true and important in a legal system considered 
as a whole. For example, the c onnection between law and 
sanctions and between the existence of law and its 'efficacy' 
mus t be  understood in this more general way. It  is surely not 
arguable (without some desperate extension of the word 
'sanction' or artificial narrowing of the word 'law ') that every 
law in a municipal legal system must have a sanction, yet it  is 
at least plau sible to argue that a legal system must, to be a 
legal system , provide sanctions for certain of its rules. S o  too ,  
a rule o f  law may b e  said t o  exist though enforced o r  obeyed 
in only a minority of cases, but this could not be said of a 
legal system as a whole. Perhaps the differences with respect 
to laws taken separately and a legal system as a whole are 
als o  true of the connection between moral ( or some other) 
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conceptions of what law ought to b e  and law in this wider 
sense. 

This  line o f  argument, found (at least in embryo form) in 
Austin, where he draws attention to the fact that every devel
oped legal system contains certain fundamental notions 
which are 'necessary' and 'bottomed in the c ommon n ature 
of man' ,44 is worth pursuing - up to a p oint - and I shall s ay 
briefly why and how far this is so .  

We must avoid , if  we can,  the arid wastes o f  inappropriate 
definition , for, in relation to a concept as many-sided and 
vague as that of  a legal system , disputes about the 'essential ' 
character, or necessity to the whole , o f  any single element 
soon b egin to look like disputes ab out whether chess could 
be 'chess ' if played without pawns . There is a wish, which 
may be understandable, to cut straight through the question 
whether a legal system, t o  be a legal system , must measure up 
to s ome moral or other standard with simple statements o f  
fact : for example, that n o  system which utterly failed in this 
respect has ever existed or could endure ; that the n ormally 
fulfilled assumption that a legal system aims at some form of 
justice colours the whole way in which we interpret specific  
rules in particular cases , and if this normally fulfille d assump
tion were not fulfilled no one would h ave any reason to obey 
except fear ( and probably not that ) ,  and still les s ,  of course,  
any moral obligatio n  to obey. The connection between law 
and moral standards and principles of justice is therefore as 
little arbitrary and as 'necessary ' as the connection b etween 
law and sanctions, and the pursuit o f  the question whether 
this necessity is logical (part of the 'meaning' of law) or 
merely factual or causal can safely be left as an innocent pas
time for philosophers. 

Yet in two respects I should wish to go further (even 
though this involves the use of a philosophical fantasy) and 
show what c ould intelligibly be meant by the claim that cer
tain provisions in a legal system are 'necessary '. The world in 
which we live,  and we who live in it , may one day change in 
many different ways ; and if this change were radical enough 
not only would certain statem ents of fact now true be false  
and vice  versa, but whole ways of thinking and talking which 

•• Austin, 'Uses of the S tudy of Jurisprudence', in The Province of Jurispru
dence Determined 365 ,  3 73 ,  367 9 (Library of Ideas edn. 1954) .  
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constitu te our present conceptual apparatus , through which 
we see the world and each o ther, would lapse.  We have only 
to consider how the whole of our social, moral , and legal life , 
as we understand it now, depends on the contingent fact that 
though our bodies do change in shape, size , and other physical 
properties they do not do this so drastically nor with such 
quicksilver rapidity and irregularity that we cannot identify 
each o th er as the same persistent individual over considerable 
spans of time. Th ough this is but a contingent fact which may 
one day be different ,  on it at present rest huge structures of 
our thought and principles of action and social life. Similarly,  
consider the following possibility (not b ecause it is more than 
a possibility but because it reveals why we think certain things 
necessary in a legal system and what we mean by this ) :  sup
pose that men were to become invulnerable to attack by each 
other, were clad perhaps like giant land crabs  with an impen
etrable carapace ,  and could extract the food they needed 
from the air by some internal chemical process . In such cir
cumstances (the details of which can be left to science fiction) 
rules forbidding the free use of  violence and rules constituting 
the m inimum form of property - with its rights and duties 
sufficient to enable fo od to grow and be retained until eaten 

would not h ave the necessary non-arbitrary status which 
they have for us , c onstituted as we are in a world like ours. 
At present, and until such radical changes supervene, such 
rules are so fundamental that if a legal system did not have 
them there w ould be no p oint in having any other rules at all. 
Such rules overlap with basic moral principles vetoing murder, 
violence, and theft ; and so we can add to the factual state
ment that all legal systems in fact coincide with m orality at 
such vital points,  the statement that this is ,  in this sense,  
necessarily so.  And why not call it a 'natural ' necessity? 

Of course even this much depends on the fact that in asking 
what content a legal system must have we take this question 
to be worth asking only if we who consider it cherish the 
humble aim of survival in close proximity to our fellows. 
Natural-law theory, however, in all its protean guises , attempts 
to push the argument much furth er and to assert that human 
beings are equally devoted to and united in their conception 
of aims (th e  pursuit of  knowledge, justic e to their fellow 
men) other than that of survival and these dictate a further 
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necessary content to a legal system (over and above my 
humble minimum) without which it would be pointless . Of 
course we must be  careful not to exaggerate the di fferences 
among human beings ,  but it seems to me that above this mini
mum the purposes men have for living in society are too con
flicting and varying to make possible much extension o f  the 
argument that some fuller overlap of legal rules and moral 
standards is 'necessary ' in this sense. 

Another aspect of the matter deserves attention. If  we 
attach to a legal system the minimum meaning that it must 
consist of general rules - general both in the sense that they 
refer to courses of action, not single actions and to multi
plicities of men , not single individuals - this meaning con
notes the principle of treating like cases alike, though the 
criteria of when cases are alike will be, so far, only the general 
elements specified in the rules. It is, however, true that o ne 
essential element of the concept of justice is the principle of 
treating like cases alike. This is  jus tice in the administration 
of the law, not justice of the law. So there is , in the very 
notion of law consisting of general rules, something which 
prevents us from treating it as if morally it is utterly neutral, 
without any necessary contact with moral principles . Natural 
p.rocedural justice consists therefore of those principles of 
objectivity and impartiality in the administration of the law 
which implement just this aspect of law and which are de
signed to ensure that rules are applied only to what are genu
inely cases of the rule or at least to minimize the risks of 
inequalities in this sense. 

These two reasons (or excuses) for talking of a certain 
overlap between legal and moral s tandards as nece ssary and 
natural, of course, should not satisfy anyone who is really 
disturbed by the utilitarian or 'positivist' insistence that law 
and morality are distinct. This is so because a legal system that 
satis fied these minimum requirements might apply , with the 
most pedantic impartiality as between the persons affected, 
laws which were hideously oppressive, and might deny to a 
vast rightless slave population the minimum benefits of pro
tection from violence and theft .  The stink of such so ciety is, 
after all ,  s till in our nostrils , and to argue that they have (or 
had) no legal system would only involve the repetition of the 
argument. Only if the rules failed to provide these essential 
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benefits and protection for anyone - even for a slave-owning 
group would the minimum be unsatisfied and the system 
sink to the status of a set of meaningless taboos.  O f  course no 
one denied those benefits would have any reason to obey ex
cept fear and would have every moral reason to revolt . 

VI 

I should be less than candid if I did not , in conclusion, con
sider something which , I suspect , most troubles those who 
react strongly against 'legal p ositivism'.  Emphasis on the dis
tinction between law as it is and law as it ought to be may be 
taken to depend upon and to entail what are called 'subj ect· 
ivist ' and 'relativist '  or 'noncognitive ' theories concerning the 
very nature of moral judgments,  moral distinctions , or 'values '.  
Of course the Utilitarians themselves ( as distinct from later 
positivists like Kelsen) did not countenance any such theories , 
however unsatisfactory their moral philosophy may appear to 
us now. Austin thought ultimate moral principles were the 
commands o f  God,  known to us by revelation or through the 
'index ' o f  utility, and B entham thought they were verifiable 
propositions about utility . None the less I think (though I 
cannot prove)  that insistence upon the distinction b etween 
law as it is and ought to be has been, under the general head 
of 'positivism ', confused with a moral theory according to 
which statements of what is the case ( 'statements o f  fact ') 
belong to a category or type radically different from state
ments of what ought to be ( 'value s tatements ') . It may there
fore be well to dispel this source of confusion. 

There are many contemporary variants of this type of 
m oral theory : according to some, judgments of what ought 
to be,  or ought to be done, either are or include as essential 
elements expressions of 'feeling', 'emotion' ,  or 'attitudes ' ,  or 
'subj ective preferences ' ;  in others such judgments both express 
feelings or emotions or attitudes and enjoin others to share 
them. In other variants such judgments indicate that a p ar
ticular case falls under a general principle or p olicy o f  action 
which the speaker has 'chosen ' or to which he is 'committed' 
and which is itself not a recognition of what is the case but 
analogous to a general 'imperative' or command addressed 
to all including the speaker himself. Common to all these 



POSITIVISM, LAW , AND MORALS 83 

variants is the insistence that judgments of what ought to be 
done, because they contain such 'noncognitive ' elements, can
not be argued for or established by rational methods as state
ments of fact can be, and cannot be shown to follow from 
any statement of fact but only from other judgments o f  what 
ought to be done in conjunction with some statement of fact. 
We cannot, on such a theory , demonstrate , e.g. , that an action 
was wrong, ought not to have been done, merely by showing 
that it consisted of the deliberate infliction o f  pain solely for 
the gratification of  the agent. We only show it to be wrong if 
we add to those verifiable 'cognitive' statements of fact a gen
eral principle not itself verifiable or 'cognitive ' that the inflic
tion of pain ip such circumstances is wrong, ought not to be 
done. Together with this general distinction between state
ments of  what is and what ought to be go sharp parallel dis
tinctions between statements about means and s tatements of  
moral ends. We can rationally discover and debate what are 
appropriate means to given ends , but ends are not rationally 
discoventble or debatable ; they are 'fiats o f  the will ' , ex
pressions of 'emotions ' , 'preferences ' , or 'attitudes '. 

Against all such views (which are of course far subtler than 
this crude survey can convey) others urge that all these sharp 
distinctions between is and ought, fact and value, means and 
ends , cognitive and noncognitive, are wrong. In acknowledg
ing ultimate ends or moral values we are recognizing some
thing as much imposed upon us by the character of the world 
in which we live, as little a matter of choice, attitude, feeling, 
emotion as the truth of factual judgments about what is the 
case. The characteristic moral argument is not one in which 
the parties are reduced to expressing or kindling feelings or  
emotions or  issuing exhortations or commands to each other, 
but one by which parties come to acknowledge after closer 
examination and reflection that an initially disputed case falls 
within the ambit of a vaguely apprehended principle (itself 
no more 'subjective ' ,  no more a 'fiat of  our will' than any 
other principle of classification) , and this has as much title to 
be called 'cognitive ' or 'rational ' as any other initially disputed 
classification of particulars . 

Let us now suppose that we accept this rejection of  'non
cognitive ' theories of morality and this denial of the drastic 
distinction in type between statements of what is and what 
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ought to b e , and that moral judgments are as rationally de
fensible as any other kind of  judgments. What would follow 
from this as to  the nature of the connection b etween law as it 
is and law as it ought to be? Surely, from this alone, nothing. 
Laws , however m orally iniquitous , would still (so far as this 
point is concerned) be laws. The only difference which the 
acc eptance of this view of the nature of moral judgments 
would make would be that the moral iniquity of such laws 
would be something that could be demonstrated;  it would 
surely follow merely from a statement of what the rule re
quired to be done that the rule was morally wrong and so 
ought not to be law or conversely that it was morally desir
able and ought to be law. But the demonstration of this would 
not show the rule not to be (or to be) law. Proof that the 
principles by which we evaluate or condemn laws are ration
ally discoverable , and not mere 'fiats of  the will ',  leaves un
touched the fact that there are laws which may have any 
degree of iniquity or stupidity and still b e  laws. And c on
versely there are rules that have every m oral qualification to 
be laws and yet are not laws. 

Surely s om ething further or more specific must be said if 
disproof o f  'noncognitivism ' or kindred th eories in ethics is 
to be relevant to the distinction between law as it is and law 
as it ought to b e ,  and to lead to the abandonment at some 
point or some softening of this distinction. No one has done 
more than Professor Lon Fuller of the Harvard Law School in 
his various writings to make clear such a line of argument, and 
I will end by criticizing what I take to be its central point. It 
is a point which again emerges when we consider n ot those 
legal rules o r  parts of legal rules the meanings of  which are 
clear and excite no debate, but the interpretation of rules in 
c oncrete cases where doubts are initially felt and argument 
develops about their meaning. In no legal system is the scope 
of legal rules restricted to the range o f  concrete instances 
which were present or are b elieved to have been present in 
the minds o f  legislators ; this indeed is one of the important 
differences b etween a legal rule and a command. Yet, when 
rules are recognized as applying to instances b eyond any that 
legislators did or could have c onsidered, their extension to 
such new cases often presents itself not as a deliberate choice 
or fiat on the p art of  those who so interpret the rule.  It 
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appears neither as a decision t o  give the rule a new o r  extended 
meaning nor as a guess  as to what legislators ,  dead perhaps in 
the eighteenth century , would have said had they been alive 
in the twentieth century. Rather, the inclusion of the new case 
under the rule takes its place as a natural elaboration of the 
rule, as something implementing a 'purpose'  which it seems 
natural to attribute (in some sense) to the rule itself rather 
than to any p articular person dead or alive.  The utilitarian 
description o f  such interpretative extension of old rules to 
new cases as judicial legislation fails to do justice to this 
phenomenon ; it . gives no hint of the differences between a 
deliberate fiat or decision to treat the new case in the same 
way as past c;ases and a recognition (in which there is little 
that is deliberate or even voluntary) that inclusion of the new 
case under the rule will implement or articulate a continuing 
and identical purpose, hitherto less specifically apprehended. 

Perhaps many lawyers and judges will see in this language 
something ,that precisely fits their exp erience ; others may 
think it a 'romantic gloss  on facts b etter stated in the utilitarian 
language of judicial 'legislation ' or in the modem American 
terminology of  'creative choice' .  

To make the p oint clear Professor Fuller uses a non-legal 
example from the philosopher Wittgenstein which is , I think, 
illuminating. 

Someone says to m e :  'Show the children a gam e . '  I teach them gaming 
with dice and the other says 'I did not m ean that sort of game. ' Must 
the exclusion of the gam e with dice have come before his mind when he 
gave me the order?45 

Something important does seem to me to be t ouched on in 
this example.  Perhaps there are the following (distinguishable) 
p oints. First ,  we normally do interpret not only what people 
are trying to do but what they say in the light of assumed 
common human obj ectives ,  so that unless the contrary were 
expressly indicated we would not interpret an instruction to 
show a young child a game as a mandate to introduce him to 
gambling even though in other contexts the word 'game' 
would be naturally so interpreted. Secondly, very often, the 
speaker whose words are thus interpreted might say : 'Yes, 
that 's what I mean [ or 'that 's what I meant all along' ] though 

41 Fuller, 'Human Purpose and Natural Law', 53 J. Philos. 6 9 7 . 700 ( 1 956) .  



86 GENERAL THEORY 

I never thought of it until you put this particular case to me. ' 
Third,  when we thus recognize, p erhaps after argument or 
consultation with others, a particular case not specifically en
visaged b eforehand as falling within the ambit of some vaguely 
expressed instruction, we may find this experience falsified 
by description of it as a mere decision on our part so to treat 
the p articular case, and that we can only describe this faith
fully as coming to realize and to articulate what we 'really ' 
want or our 'true purpose'  - phrases which Professor Fuller 
uses later in the same article.46 

I am sure that many philosophical discussions of the charac
ter o f  moral argument would benefit from attention to cases 
of the sort instanced by Professor Fuller. Such attention 
would help to provide a corrective to the view that there is  a 
sharp separation between 'ends ' and 'means ' and that in de
bating 'ends ' we can only work on each other non-rationally, 
and that rational argument is reserved for discussion of 
'means ' .  But I think the relevance o f  his point to the issue 
whether it is correct or wise to insist on the distinction be
tween law as it is and law as it ought to be is very small indeed. 
Its net effect is that in interpreting legal rules there are some 
cases which we find after reflection to be so natural an elab
oration or articulation of the rule that to think of and refer 
to this as 'legislation', 'm aking law ' ,  or a ' fiat'  on our p art 
would be misleading. So,  the argument mus t be, it would be 
misleading to distinguish in such cases b etween what the rule 
is and what it ought to be - at least in some sense of ought. 
We think it ought to include the new case and come to see 
after reflection that it really does. But even if this way of 
presenting a recognizable experience as an example of a fusion 
between is and ought to be is admitted, two caveats must b e  
b orne in mind. The first i s  that 'ought' in this case need h ave 
nothing to do with morals for the reasons explained already 
in section III : there m ay be just the same sense that a new case 
will implement and articulate the purpose o f  a rule in inter
preting the rules of a game or some hideously immoral code 
of oppression whose immorality is appreciated by those called 
in to interpret it. They too can see what the 'spirit ' o f  the 
game they are playing requires in previously unenvisaged cases. 

46 Ibid. at 7 0 1 ,  702. 
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More important is this : after all is said and done we must 
remember how rare in the law is the phenomenon held to 
justify this way o f  talking, how exceptional is this feeling 
that one way of deciding a case is imposed up on us  as the 
only natural or  rational elaboration of some rule.  Surely it 
cannot be doubted that , for most cases o f  interp retation, the 
language of choice between alternatives, 'judicial legislation ' 
or even 'fiat ' ( though not arbitrary fiat ) ,  b etter conveys the 
realities of  the situation. 

Within the framework of relatively well-settled law there 
j ostle too many alternatives too nearly equal in attraction 
b etween which ju dge and lawyer must uncertainly pick their 
way to make a,ppropriate here language which may well de
scribe those dxperiences which we have in interp reting our 
own or o thers ' principles o f  conduct,  intention, or wishes , 
when we are not conscious of exercising a delib erate choice ,  
but  rather of recognizing something awaiting recognition. To 
use  in  the description o f  the interpretation of  laws the  sug
gested tetnliriology of a fusion or inability to sep arate what is 
law and ought to be will serve (like earlier stories that judges 
only find, never make , law) only to conceal the facts, that 
here if anywhere we live among uncertainties between which 
we have to choose, and that the existing law imposes only 
limits on our choice and not the choice itself. 

POSTSCRIPT 

S ee for criticism s and comments: 
1.  L .  Fuller, 'Positivism and Fidelity to Law:  a Reply to P rofessor Hart ', 

n Harv. L. R ev. 6 3 0  ( 1 958 ) . 
. 

2. R. A. Duff, 'Legal Obligation and the Moral Nature of Law', Juridical 
R ev. 6 1 ( 1 9 80) . 

3 .  R. M. D workin, Taking Rights Seriously ( 2nd impression, 1 9 7 8 ) , 
ch. IV, and pp . xii, xiii, 1 05 8 ,  1 24-6 , 3 2 6 - 7 , 3 32-9 , 3 4 1 -3 , 3 48-9. 

4 .  J .  Raz , The A u th o rity of Law (Oxford 1 9 7 9 ) ,  3 7 -5 2 ,  1 46 - 9 ;  
'The Purity o f  the Pure Theory ' , Revue Internationale de Philosop hie 
44 1 ( 1 9 8 1 ) . 

5 .  J . F innis, Natural Law and Natural Rights (Oxford 1 9 8 0) , 2 6 , 29 , 5 0 ,  
3 6 3  ff. , 3 6 7 .  

6 .  N. MacCormick, H.L.A. Hart (London 1 9 8 1 ) , 92 1 02.  
7 . D. Ly ons, 'On Formal Justic e ' ,  58 Co rn ell L. Rev. 873 ff. ( 1 9 7 3) . 
8. D .  Lyons, 'Moral Aspects of Legal Theory ' ,  7 Midwest Studies in 

Philosophy 2 2 3  ( 1 9 8 2 ) . 



Essay 3 

Problems of the Philosophy of Law 

The existence of legal systems, even the most rudimentary, 
has afforded the opportunity for a variety of academic disci
plines . Of these some are , or purport to be, empirical : they 
include the historical study of particular legal systems or 
specific legal doctrines and rules ,  and sociological studies o f  
the ways in which the content and the efficacy of law and the 
forms and procedures of law-making and law-applying both 
influence and are influenced by their economic and social 
setting, and serve social needs or specific social functions . But 
since law in most societies soon reaches a very high degree of 
complexity , its administration requires the special training of 
judges and professional lawyers . This in tum haS created the 
need for a specific form of legal science concerned with the 
systematic or dogmatic exposition of the law and its specific 
methods and procedures. For this purpose the law is divided 
into distinct branches (such as crime, tort , and contract) , and 
general classifications and organizing concepts are introduced 
to collect common elements in the situations and relationships 
created by the law ( such as rights , duties, obligations , legal 
personality, ownership , and possession) or elements common 
to many separate legal rules ( such as act and intention) .  

No  very firm boundaries divide the problems confronting 
these various disciplines from the problems of the philosophy 
of law. This is especially true of the conceptual schemes of 
classification , definition, and division introduced by the aca
demic study of the law for the purpose of exposition and 
teaching; but even some historical and sociological statements 
about law are sufficiently general and abstract to need the 
attention of the philosophical critic. Little,  however, is to be 
gained from elaborating the traditional distinctions between 
the philosophy of law, jurisprudence (general and particular) , 
and legal theory ,  although importance has often been attri
buted to them. Instead, as with other branches of philosophy, 
it is more important to distinguish as belonging to the phil
osophy of law certain groups of questions which remain to be 
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answered even when a high degree of competence or mastery 
of particular legal  systems of the empirical and dogmatic 
studies mentioned above has been gained. Three such groups 
may be distinguished : problems of definition and analysis , 
problems of legal reasoning, and problems of the criticism of 
law. This division is , however, not  uncontroversial ; and objec
tions to it are considered in the last section of the article . 

PROBLEMS O F  D E FINITION AND ANALYSIS 

The definition of law. All the obscurities and prejudices which 
in other areas of philosophy surround the notions of defi
nition and of. meaning have contributed to the endlessly de
bated problems of the definition of law. In early arguments 
the search for the definition of law was assumed to be the task 
of identifying and describing the 'essence'  or 'nature' of law, 
and thus the uniquely correct definition of law by reference 
to which the propriety of the use, however well established, 
of the expressions 'law' and 'legal system ' could be tested. It 
is frequently difficult to distinguish from this search for the 
essence of law a m ore modest conception of definition which, 
while treating the task as one of identifying and describing the 
standards actually accepted for the use of these expressions , 
assumes that there is only one 'true' ,  'strict', or 'proper' use 
of them and that this use can be described in terms of  a single 
set of necessary and sufficient conditions. A wide range of 
different considerations has shown how unrealistic or how 
sterile this assumption is in the case of law, and has compelled 
its surrender. Among these considerations is the realization 
that although there are central clear instances to which the 
expressions 'law' and 'legal system' have undisputed appli
cation, there are also cases, such as international law and 
primitive law, which have certain features of the central case 
but lack others. Also, there is  the realization that the justifi
cation for applying general expressions to a range of different 
cases often lies not in their conformity to a set of necessary 
and sufficient conditions but in the analogies that link them 
or their varying relationships to some single element. 

The foregoing are difficulties of definition commonly met 
in many areas of philosophy , but the definition of law has 
peculiar difficulties of its own. Thus, the assumption that the 
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definition of law either has been or should be lexical, that 
is , concerned with the characterization or elucidation of any 
actual usage, has been challenged on several grounds . Thus it 
is often asserted that in the case of law, the area of indeter
minacy of actual usage is too great and relates to too many 
important and disputed issues , and that what is needed is not 
a characterization or elucidation of usage but a reasoned case 
for the inclusion in or exclusion from the scope of the ex
pressions 'law' and 'legal system ' of various deviations from 
routine and undisputed examples. These deviant cases include 
not only international law and primitive law but also certain 
elements found in developed municipal legal systems , such as 
rules to which the usual sanctions are not attached and rules 
which run counter to fundamental principles of morality and 
justice. 

In the above circumstances some theorists disclaim as 
necessarily deceptive any aim to provide an analysis or defi
nition of law which is a neutral description or elucidation of 
usage ; instead, they speak of  the task of definition as 'stipu
lative ' ,  'pragmatic ', or 'constructive' ,  that is, as designed to 
provide a scheme or model for the demarcation and classifi
cation of an area of study. The criterion of adequacy of such 
pragmatic definitions is not conformity to or the capacity to 
explain any actual usage but the capacity to advance the the
orists '  special aims ,  which may differ widely. Thus , a defini
tion of law to be used for the instruction or assistance of 
lawyers concerned primarily with the outcome of litigation 
or court proceedings will differ from the definition used to 
demarcate and unify the fruitful area of historical study and 
will also differ from the definition to be used by the social 
critic concerned with identifying the extent to which human 
interests are advanced or frustrated by modes of social organ
ization and control. 

Neither the legitimacy of pragmatic definitions nor their 
utility for deliberately chosen objectives need be disputed. 
But it i s  clear that they avoid rather than resolve many of the 
long-standing perplexities which have motivated requests for 
the definition of law and have made it a philosophical prob
lem. The factors which have generated these perplexities may 
be summarized as follows : Notwithstanding the considerable 
area of indeterminacy in their use, the expressions 'law', 'a 
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law', 'legal system',  and a wide range of derivative and inter
related expressions ( 'legislation ', 'courts of law',  'the appli
cation of law' ,  'legal adjudication ' )  are sufficiently determinate 
to make possible general agreement in judgments about their 
application to particular instances. But reflection on what is 
thus identified by the common usage of such terms shows that 
the area they cover is one of  great internal complexity ; laws 
differ radically both in content and in the ways in which they 
are created, yet despite this heterogeneity they are interrelated 
in various complex ways so as to constitute a characteristic 
structure or system. Many requests for the definition of law 
have been stimulated by the desire to obtain a coherent view 
of this struc1;.ure and an understanding of the ways in which 
elements apparently so diverse are unified. These are prob
lems,  therefore, of the structure of law. 

Reflection on the operations of a legal system disclosed 
problems of another sort, for it is clear that law as a mode of 
influence on human behaviour is intimately related to and in 
many >wllys dependent upon the use or threat of force on the 
one hand and on morality and justice on the other. Yet law is 
also,  at points, distinct from both, so no obvious account of  
these connections appears acceptable : they appear to  be not  
merely contingent, and since they sometimes fail, the state
ment of these connections does not appear to be any easily 
comprehensible species of necessary truth . Such tensions 
create demands for some stable and coherent definition of 
the relationships between law, coercion, and morality ; but 
definitions of law have only in part been designed to make 
these important areas of human experience more intelligible. 
Practical and indeed political issues have long been inter
twined with theoretical ones ; and as is evident from the long 
history of the doctrines of natural law and legal positivism, 
the advocacy of a submissive or a critical attitude to law, or 
even of obedience or disobedience,  has often been presented 
in the form of persuasive definition of the relationship be
tween law and morality on the one hand and between law and 
mere force on the other. 

The analysis of legal concepts. Although legal rules are of 
many different types and may be classified from many differ
ent points of view, they have many common constituents ; 
and although the law creates for both individuals and groups 
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a great variety of different situations and relationships ,  some 
of these are constantly recurrent and of obvious importance 
for the conduct of social life. Both lawyers and laymen have 
frequent occasion to refer to these common elements and 
situations, and for this purpose they use classifications and 
organizing concepts expressed in a vocabulary which has bred 
many problems of analysis. These problems arise in part be
cause this vocabulary has a more or less established use apart 
from law, and the points of convergence and divergence be
tween legal and non-legal usage are not always immediately 
obvious or easily explicable. It is also the case that the ways 
in which common elements in law or legal situations are classi
fied by different theorists in part reflect and derive from 
diver.gent conceptions of law in general. Therefore, although 
different writers use such expressions as 'rights ' and 'duty' in 
referring to the same legal situations , they select different 
elements or aspects from these situations. A third factor call
ing for clarification is the fact that many of  the commonest 
notions used in referring to legal phenomena can be expli
cated only when certain distinctive ways in which language 
functions in conjunction with practical rules have been under
stood. These problems of analysis are illustrated in the case 
of the concepts of ( 1 )  legal obligation or duty, (2 )  a legal 
transaction, and (3 )  intention. (Certain distinctions once made 
between the notions of a legal obligation and a legal duty are 
no longer of importance and will be disregarded. ) 

The situation in which an individual has a legal duty to do 
or to abstain from some action is the commonest and most 
fundamental of  all legal phenomena; the reference to duty or 
its absence is involved in the definition of  such other legal 
concepts as those of a right,  power, a legal transaction, or a 
legal personality. Whenever the law of an effective legal system 
provides for the punishment of those who act or fail to act in 
certain ways, the word 'duty' applies. Thus ,  to take a simple 
example, if the law requires under penalty that persons of a 
certain age shall report for military service ,  then such persons 
have, or are 'under' , a legal duty to do so. Thus much is un
disputed, however much theorists may dispute over the analy
sis of 'duty' or its application to situations created not by the 
criminal law but by the law relating to torts or to contract. 

However, even the above simple situation can be viewed 
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from two very different standpoints that give rise to appar
ently conflicting analyses of duty. From one of these (the 
predictive standpoint) ,  reporting for military service is classi
fied as a duty simply because failure to report renders likely 
certain forms of suffering at the hands of o fficials. From the 
other standpoint (the normative standp oint ) , rep orting for 
military service is classified as a duty because, owing to the 
existence of the law, it is an action which m ay be rightly or 
justifiably demanded of those concerned; and failure to report 
is significant not merely because it renders future su ffering 
likely but als o  because punishment is legally justified even if 
it d oes not always follow disob edience. 

F rom Jeremy Bentham onward the predictive analysis of 
duty as a chance or likelihood of suffering in the event o f  dis
obedience to the law has b een advocated by important writers 
for a variety of theoretical and practical reasons. On the one 
hand it has seemed to free the idea of legal duty from meta
physical obscurities and irrelevant associations with morals , 
and o�� the other t o  provide a realistic guide to life under law. 
It isolates what for some men is the only imp ortant fact about 
the operation of a legal system and what for all men is at least 
one important fact : the occasions and ways in which the law 
works adversely t o  their interests . This is o f  paramount im
portance not only to the malefactor but also to the critic and 
reformer o f  the law concerned to balance against the benefits 
which law brings its costs in terms of human suffering. 

By contrast , the normative point of view, without iden
tifying moral and legal duty or insisting on any common con
tent ,  stresses certain comm on formal features that both moral 
and legal duty possess in virtue of their b oth being aspects of 
rule-guided conduct. This is the point of view of those who,  
although they may not regard the law as the final arbiter of  
conduct , nevertheless generally accept the existence of  legal 
rules as guides to conduct and as legally justifying demands 
for conformity, punishment, enforced compensation, or other 
forms o f  coercion. Attention to these features of the idea of 
duty is essential for understanding the ways in which law is 
c onceived o f  and operative in social life. 

Although theorists have often attributed exclusive correct
ness to these different standpoints,  there are various ways 
in which they may be illuminatingly combined. Thus, the 
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normative account might be  said to give correctly the mean
ing of such statements as that a person has a legal duty to do 
a certain action, while the predictive account emphasizes that 
very frequently the point or purpose of making such state
ments is to warn that suffering is likely to follow disobedience. 
Such a distinction between the meaning of a statement and 
what is implied or intended by its assertion in different con
texts is of considerable importance in many areas of legal 
philosophy. 

The enactment of a law, the making of a contract, and the 
transfer by words, written or spoken, of ownership or other 
rights are examples of legal transactions which are made poss
ible by the existence of certain types of legal rules and are 
definable in terms of such rules. To some thinkers , such trans
actions (acts in the law, or juristic acts) have appeared mys
terious - some have even called them magical - because their 
effect is to change the legal position of individuals or to make 
or eliminate laws. Since, in most modern systems of law, such 
changes are usually effected by the use of words, written or 
spoken, there seems to be a species of legal alchemy. It is not 
obvious how the mere use of expressions like 'it is hereby en
acted . .  . ', 'I hereby bequeath . .  . ', or 'the parties hereby 
agree . . . ' can produce changes. In fact, the general form of 
this phenomenon is not exclusively legal, although it has only 
comparatively recently been clearly isolated and analysed. The 
words of an ordinary promise or those used in a christening 
ceremony in giving a name to a child are obvious analogues to 
the legal cases. Lawyers have sometimes marked off this dis
tinctive function of language as the use of 'operative words ' ,  
and under this category have distinguished, for example, the 
words used in a lease to create a tenancy from the merely de
scriptive language of the preliminary recital of the facts con
cerning the parties and their agreement. 

For words (or in certain cases gestures , as in voting or other 
forms of behaviour) to have such operative effect,  there must 
exist legal rules providing that if the words (or gestures ) are 
used in appropriate circumstances by appropriately qualified 
persons, the general law or the legal position of individuals is 
to be taken as changed.  Such rules may be conceived from 
one point of view as giving to the language used a certain kind 
of force or effect which is in a broad sense their meaning ; 
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from another point of view they may be conceived as confer
ring on individuals the legal power to make such legal changes .  
In  continental jurisprudence such rules are usually referred to 
as 'nonns of competence ' to distinguish them from simpler 
legal rules that merely impose duties with or without corre
lative rights. 

As the expressions 'acts-in-the-Iaw' and 'operative words ' 
suggest, there are important resemblances between the ex
ecution of legal transactions and more obvious cases of human 
actions. These points of resemblance are of especial import
ance to understanding what has often seemed problematic -
the relevance of the mental or psychological states of  the 
parties conce:rned to the constitution or validity of such trans
actions. In many cases the relevant rules provide that a trans
action shall be invalid or at least liable to be set aside at the 
option of various persons if the person purporting to effect it 
was insane, mistaken in regard to certain matters , or subj ected 
to duress or undue influence. There is here an important anal
ogy wIth the ways in which similar psychological facts (mens 
rea) may,  in accordance with the principles of the criminal 
law, excuse a person from criminal responsibility for his 
action. In both spheres there are exceptions : in the criminal 
law there are certain cases of 'strict' liability where no element 
of knowledge or intention need be proved; and in certain 
types of  legal transaction, proof that a person attached a 
special meaning to the words he used or was mistaken in some 
respect in using them would not invalidate the transaction, 
at least as against those who have relied upon it in good faith. 

Attention to these analogies between valid legal transac
tions and responsible action and the mental conditions that 
in the one case invalidate and in the other excuse from re
sponsibility illuminates many obscure theoretical disputes 
concerning the nature of legal transactions such as contract. 
Thus ; according to one principal theory (the 'will ' theory) a 
contract is essentially a complex psychological fact - some
thing which comes into being when there is a meeting of 
minds (consensus ad idem ) that jointly 'will' or 'intend' a cer
tain set of mutual rights and duties to come into existence. 
The words used are ,  according to this theory, merely evidence 
of this consensus. The rival theory (the 'obj ective ' theory) 
insists that what makes a contract is  not a psychological 
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phenomenon but the actual use of words of offer and accept
ance, and that except in special cases the law simply gives 
effect to the ordinary meaning of the language used by the 
parties and is not concerned with their actual states of mind. 
Plainly, each side to this dispute fastens on something import
ant but exaggerates it. It is indeed true that , like an ordinary 
promise, a legal contract is not made by psychological facts. 
A contract, like a promise, is 'made' not by the existence of 
mental states but by words (or in some cases deeds) .  If it is 
verbally made, it is made by the operative use of language , 
and there are many legal rules inconsistent with the idea that 
a consensus ad idem is required. On the other hand, just be
cause the operative use of language is a kind of action, the 
law may - and in most civilized legal systems does - extend 
to it a doctrine of responsibility or validity under which cer
tain mental elements are made relevant. Thus a contract, 
although made by words , may be vitiated or made void or 
'voidable' if a party is insane, mistaken in certain ways, or 
under duress .  The truths latent among the errors of the 'will ' 
theory and the 'objective ' theory can therefore be brought 
together in an analysis which makes explicit the analogy 
between valid transactions made by the operative use of 
language and responsible actions. 

The fact that the law often treats certain mental states or 
psychological conditions as essential elements both in the 
validity of legal transactions and in criminal responsibility has 
thrust upon lawyers the task of distinguishing between and 
analysing such notions as 'will ' ,  'intention' ,  and 'motive' . 
These are concepts which have long puzzled philosophers not 
primarily concerned with the law, and their application in the 
law creates further specific problems. These arise in various 
ways : there are divergencies between the legal and non-legal 
use of these notions which are not always obvious or easily 
understood;  the law, because of difficulties of proof or as a 
matter of social policy , may often adopt what are called ex
ternal or objective standards , which treat certain forms of 
outward behaviour as conclusive evidence of the existence of 
mental states or impute to an individual the mental state that 
the average man behaving in a given way would have had. 
Although statutes occasionally use expressions like 'mali
ciously ' ,  'knowingly ' ,  or 'with intent' ,  for the most part the 
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expressions 'intentionally ' and 'voluntarily ' are not the  lan
guage of legal rules but are used in the exposition of such 
rules in summarizing the various ways in which either crimi
nal charges or civil claims may fail if something is done - for 
instance ,  accidentally, by mistake, or under duress .  

The problems that arise in  these ways may be illustrated in 
the case of intention. Legal theorists have recognized inten
tion as the mental element of central importance to the law. 
Thus , an intention to do the act forbidden by law is in Anglo
American law normally the sufficient mental element for 
criminal responsibility and also is . normally , although not 
always ,  necessary for responsibility. So if a man intends to do 
the act forbidden by law,  other factors having to do with his 
powers of self-control are us�ally irrelevant, although some
times duress and sometimes provocation or deficient ability 
to control conduct, caused by mental disorder, may become 
relevant. In fact, three distinct applications of the notion of 
intention , are important in the law, and it is necessary to 
distinguish in any analysis of this concept ( 1 )  the idea of 
intentionally doing something forbidden by law; ( 2 )  doing 
something with a further intention ; and ( 3 )  the intention to 
do a future act. The first of these is in issue when, if a man is 
found to have wounded or killed another, the question is 
asked whether he did it intentionally or unintentionally. The 
second is raised when the law, as in the case of burglary 
defined as 'breaking into premises at night with the intention 
of committing a felony ', attaches special importance or more 
severe penalties to an action if it is done for some further 
purpose, even though the latter is not executed. The third 
application of intention can be seen in those cases where an 
act is criminal if it is accompanied by a certain intention -
for instance, incurring a debt with the intention never to pay. 

Of these three applications the first is of chief importance in 
the law, but even here the law only approximates to the non
legal concept and disregards certain elements in its ordinary 
usage. For in the law the question whether a man did some
thing intentionally or not is almost wholly a question concern
ing his knowledge or belief at the time of his action. Hence ,  
in most cases when an action falling under a certain descrip
tion (such as wounding a policeman) is made a crime,  the law 
is satisfied , in so far as any matter of intention is concerned, 
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if the accused knew or believed that his action would cause 
injury to his victim and that his victim was in fact a policeman. 
This almost exclusively cognitive approach is one distinctive 
way in which the law diverges from the ordinary idea of inten
tionally doing something, for in ordinary thought not all the 
foreseen consequences of conduct are regarded as intended. 

A rationale of this divergence can be provided, however. 
Although apart from the law a man will be held to have done 
something intentionally . only if the outcome is something 
aimed at or for the sake of which he acted, this element which 
the law generally disregards is not relevant to the main ques
tion with which the law is concerned in determining a man's 
legal responsibility for bringing about a certain state of affairs . 
The crucial question at this stage in a criminal proceeding is 
whether a man whose outward conduct and its consequences 
fall within the definition of a crime had at the time he acted 
a choice whether these consequences were or were not to 
occur. If he did, and if he chose that in so far as he had influ
ence over events they would occur, then for the law it is 
irrelevant that he merely foresaw that they would occur and 
that it was not his purpose to bring them about. The law at 
the stage of assessing a man's responsibility is interested only 
in his conscious control over the outcome, and discards those 
elements in the ordinary concept of intention which are irrel· 
evant to the conception of control. But when the stage of 
conviction in a criminal proceeding is past, and the question 
becomes how severely the criminal is to be punished, the 
matter previously neglected often becomes relevant. ·  Distinc· 
tions may be drawn at this stage between the man who acted 
for a certain purpose and one who acted merely foreseeing 
that certain consequences would come about. 

The second and third applications of the notion of inten· 
tion (doing something with a further intent and the intention 
to do a future action ) are closer to non-legal usage, and in the 
law, as elsewhere, certain problems of distinguishing motive 
and intention arise in such cases. 

PROBLEMS O F  LEGAL REASONING 

Since the early twentieth century, the critical study of  the 
forms of reasoning by which courts decide cases has b een a 
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principal concern of writers on jurisprudence, especially in 
America. From this study there has emerged a great variety 
of theories regarding the actual or proper place in the process 
of adjudication of what has been termed, often ambiguously, 
'logic '. Most of these theories are sceptical and are designed 
to show that despite appearances , deductive and inductive 
reasoning play only a subordinate role. Contrasts are drawn 
between 'logic ' and 'experience'  (as in Holmes 's famous dic
tum that 'the life of the law has not been logic ; it has been 
experience ') or between 'deductivism ' or 'formalism' on the 
one hand and 'creative choice ' or 'intuitions of fitness ' on the 
other. In general, such theories tend to insist that the latter 
members o�  these contrasted sets of expression more ad
equately characterize the process of legal adjudication, despite 
its appearance of logical method and form. According to 
some variants of these theories, although logic in the sense of 
deductive and inductive reasoning plays little part, there are 
other<. processes of legal reasoning or rational criteria, which 
courts do and should follow in deciding cases. According to 
more extreme variants , the decisions of courts are essentially 
arbitrary .

. 

Legislation and precedent. In Anglo-American jurispru
dence the character of legal reasoning has been discus sed 
chiefly with reference to the use by the courts o f  two 'sources ' 
of law: ( 1 )  the general rules made by legislative bodies (or by 
other rule-making agencies to which legislative powers have 
been delegated) and (2 )  particular precedents or past decisions 
of courts which are treated as material from which legal rules 
may be extracted although , unlike legislative rules, there is 
no authoritative or uniquely correct formulation of the rules 
so extracted. Conventional accounts of the reasoning involved 
in the application of legislative rules to particular cases have 
often pictured it as exclusively a matter of deductive infer
ence. The court 's decision is represented as the conclusion of 
a syllogism in which the major premise consis ts of the rule 
and the minor premise consists of the statement of the facts 
which are agreed or established in the case. Similarly, con
ventional accounts of the use of precedents by courts speak 
of the courts ' extraction of a rule from past cases as inductive 
reasoning and the application of that rule to the case in hand 
as deductive reasoning. 
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In their attack on these conventional accounts of judicial 
reasoning, sceptical writers have revealed much that is of great 
importance both to the understanding and to the criticism of  
methods of  legal adjudication. There are undoubtedly cru
cialy important phases in the use of legal rules and precedents 
to decide cases which do not consist merely of logical oper
ations and which have long been obscured by the traditional 
terminology adopted both by the courts themselves in decid
ing cases and by juris ts in describing the activities of courts. 
Unfortunately, the general claim that logic has little or no 
part to play in the judicial process is, in spite of its simple and 
monolithic appearance, both obscure and ambiguous ; it em
b races a number of different and sometimes conflicting con
tentions which must be separately investigated. The most 
important of  these issues are identified and discussed below. 
There are, however, two preliminary issues of peculiar concern 
to philosophers and logicians which demand attention in any 
serious attempt to characterize the forms of legal reasonings. 

It has b een contended that the application  of  legal rules to 
particular cases cannot be regarded as a syllogism or any other 
kind of deductive inference , on the grounds that neither gen
eral legal rules nor particular statements of law (such as those 
ascribing rights or duties to individuals) can be characterized 
as either true or false  and thus cannot be  logically related 
either among themselves or to statements of fact ; hence, they 
cannot figure as premises or conclusions of a deductive argu
ment. This view depends on a restrictive definition, in terms 
of truth and falsehood, of the notion of a valid deductive in
ference and of logical relations such as consistency and con
tradiction. This would exclude from the scope of deductive 
inference not only legal rules or statements of law but also 
commands and many other sentential fonns which are com
monly regarded as susceptible of logical relations and as con
stituents of valid deductive arguments. Although considerable 
teci1nical complexities are involved, several more general defi
nitions of the idea of valid deductive inference that render the 
notion applicable to inferences the constituents of which are 
not characterized as either true or false have now been worked 
out by logicians. In what follows, as in most of contemporary 
jurisprudential literature, the general acceptability of this 
more generalized definition of valid inference is assumed. 
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Considerable obscurity surrounds the claim m ade b y  m ore 
conventional jurisprudential writers that inductive reasoning 
is involved in the judicial use of precedents. Reference to in· 
duction is usually made in this connection to point a contrast 
with the allegedly deductive reasoning involved in the appli
cation of legislative rules to particular cases . 'Instead of start
ing with a general rule the judge must turn to the relevant 
cases,  discover the general rule implicit in them . . . . The out
standing difference between the two methods is  the source 
of  the major premise the deductive method assume s  it 
whereas the inductive sets out to discover it from p articular 
instance s '. 1 

It is of c oy.rse true that c ourts c onstantly refer to pas t c ases 
both to discover rules and to justify their acceptance of them 
as valid.  The past cases are said to be 'authority ' for the rules 
'extracted' from them. Plainly , one necessary condition must 
be satisfied if past cases are in this way to justify logically the 
acceptance of a rule : the past  case must be an instance of the 
rule m. the sense that the decision in the case could be d educed 
from a statement of  the rule together with a stat ement of  the 
facts of the case.  The reasoning in so far as the satisfaction o f  
this necessary condition i s  concerned is i n  fac t  an inverse 
application of deductive reasoning. But this c ondition is , o f  
course,  only one necessary condition and not a sufficient 
c ondition of the c ourt 's acceptance of  a rule on the basis of 
past cases, since for any given precedent there are logic ally 
an indefinite numb er of alternative general rules which can 
satisfy the condition. The selection, therefore , of one rule 
from among these alternatives as the rule for which the prece
dent is taken to be authority must depend on the use of  
other criteria limiting the choice , and these other criteria are 
not matters of logic but substantive matters which may vary 
from system to system or from time to time in the same 
system. Thus, some theories o f  the judicial use of  precedent 
insist that the rule for which a precedent is authority must be 
indicated either explicitly or implicitly by th e court through 
its choice of facts to be treated as 'material ' to a case. Other 
the ories insist that the rule for which a precedent is authority 
is the rule which a later court considering the precedent would 

1 G.  w. Paton, A Tex tbook of Jurisprudence, 2nd edn. (Oxford 1 95 1 ) , 1 7 1 -2. 
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select from the logically possible alternatives after weighing 
the usual m oral and social factors . 

Although many legal writers still speak o f  the extraction of  
general rules from precedents,  some would claim that the 
reasoning involved in their use of precedents is essentially 
reasoning from case to case 'by example ' :  a court decides the 
present case in the same way as a past case if the latter 'suf
ficiently'  resembles the former in 'relevant ' respects , and thus 
makes use of the p ast case as a precedent without first ex
tracting from it and formulating any general rule. Neverthe
less ,  the more conventional accounts, according to which 
courts use p ast cases to discover and justify their acceptance 
of general rules ,  are sufficiently widespread and plausible to 
make the use of the term 'induction ' in this connection worth 
discussing. 

The use of 'induction ' to refer to the inverse application o f  
deduction involved i n  finding that a past case is the instance 
of a general rule may be misleading : it suggests stronger anal
ogies than exist with the modes of probabilistic inference used 
in the sciences when general prop ositions of fact or state
ments about unobserved particulars are inferred from or re
garded as confirmed by observed particulars . 'Induction ' may 
also invite confusion with the form of deductive inference 
known as perfect induction , or with real or alleged methods 
of discovering generalizations sometimes referred to as in
tuitive induction. 

It is,  however, true that the inverse application of d educ
tion involved in the use of precedents is also  an important 
part of scientific procedure,  where it is known as hypothetic 
inference or hypothetic o-deductive reasoning. Hence , there 
are certain interesting analogies between the interplay of ob
servation and theory involved in the progressive refining of  a 
scientific hypothesis to avoid its falsification by contrary in
stances and the way in which a court may refine a general 
rule both to make it consistent with a wide range of different 
cases and to avoid a formulation which would have unjust or 
undesirable consequences . 

Notwithstanding these analogies, the crucial difference 
remains b etween the search for general propositions of fact 
rendered probable by confirming instances  but still falsifiable 
by future experience, and rules to be used in the decision o f  
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cases .  An empirical science of the judicial process is of course 
possible : it  would consist of factual generalization about the 
decisions of courts and might be an important predictive tool. 
However, it is important to distinguish the general propo
sitions of such an empirical science from the rules formulated 
and used by courts . 

Descriptive and prescriptive theories.  The claim that logic 
plays only a subordinate part in the decision of cases is some
times intended as a corrective to misleading descriptions of 
the judicial process, but sometimes it is intended as a criticism 
of the methods used by courts , which are s tigmatized as 'ex
cessively logical ' ,  'formal ', 'mechanical ', or 'automatic ', De
scriptions 0'£ , the methods actually used by  courts may be 
distinguished. from prescriptions of alternative methods and 
must be separately assessed. It is, however, notable that in 
many discussions of legal reasoning these two are often con
fused, perhaps  because the effort to correct conventional mis
descriptions of the judicial process and the effort to correct 
the process itself have been inspired by the realization of the 
same  important but often neglected fact :  the relative indeter
minacy of legal rules and precedents. This indeterminacy 
springs from the fact that it is impossible in framing general 
rules to anticipate and provide for every possible combination 
of circumstances which the future may bring. For any rule ,  
however precisely formulated, there will always b e  some fac
tu al  situations in which the question whether the situations 
fall within the scope of  the general classificatory terms of  the 
rul e  cannot be settled by  appeal to linguistic rules or conven
tions or to canons of statu tory interpretation, or even by 
reference to the manifest  or assumed,  purposes of the legis
lature. In such cases the rules may be found either vague or 
ambiguous. A similar indeterminacy may arise when two rules 
apply to a given factual situation and als o  where rules are 
expressly framed in such unspecific terms as 'reasonable ' or 
'material ' .  Such cases can be reso\ved only by methods whose 
rationality cannot lie in the logical relations of concJusions to 
premises. Similarly, because precedents can logically be sub
sumed under an indefinite number of general rules , the iden
tification of the rule for which a precedent is an authority 
cannot be settled by an appeal to logic. 

These cri ticisms of traditional descriptions of the judicial 
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process are in general well taken . It is true that both jurists 
and judges , particularly in jurisdictions in which the separ
ation of powers is respecte d, have frequently suppresse d  or 
minimized the indeterminacy of legal rules or precedents 
when giving an account of the use of them in the process of 
decision . On the other hand, another complaint o ften made 
by the same writers , that there is an excess of logic or formal
ism in the judicial process,  is less easy to understand and to 
substantiate. What the critics intend to stigmatize by these 
terms is the failure of courts , when applying legal rules or 
precedents, to take advantage of  the relative indeterminacy of 
the rules or precedents to give effect to social aims, policies , 
and values. Courts , according to these critics ,  instead of ex
ploiting the fact that the meaning of a statu tory rule is in
determinate at certain p oints, have taken the meaning to be 
de terminate simply because in some different legal context 
similar wording has b een interpreted in a c ertain way or be
cause a given interpretation is the 'ordinary ' meaning of the 
words used.  

This failure to recognize the indeterminacy of legal rule 
(often wrongly ascribed to analytical jurisprudence and stig
matized as conceptualism) has sometimes been defended on 
the ground that it maximizes certainty and the predictability 
of decisions . It has als o  sometimes been welcomed as further
ing an ideal of a legal system in which there are a minimum 
number of independent rules and categories of classification. 

The vice of such meth ods of applying rules is that their 
adoption prejudges what is to be done in ranges of  different 
cases whose composition cannot be exhaustively known 
beforehan d :  rigid classification and divisions are set up which 
ignore differences and similarities of social and moral import
ance. This is the burden of the complaint that there is an 
excessive use of logic in the judicial process. But the ex
pression 'an excessive use of logic ' is unhappy, for when social 
values and distinctions of importance are ignored in the inter
pretation of legal rules and the classification o f  particulars , 
the decision reached is not more logical than decisions which 
give due recognition to these factors : logic does not determine 
the interpretation of words or the scope of classifications. 
What is true is that in a system in which such rigid modes of 
interpretation are common, there will be m ore occasions when 
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a judge can treat himself as confronted with a rule whose 
meaning has b een predetermined. 

Methods o f  discovery and standards of appraisal . In con
sidering both descrip tive and prescriptive the ories of judicial 
reasoning, it is important to distinguish ( 1 )  ass ertions made 
concerning the usual p rocesses or habits of thought by which 
judges actually reach their decisions, (2) recommendations 
concerning the processes to be followed, and ( 3 )  the standards 
by which judicial decisions are to be appraised. The first  of 
these concerns matters of descriptive psychology , and to the 
extent that assertions in this field go beyond the descrip tions 
of examined instances,  they are empirical generalizations or 
laws of psy�hology ;  the second concerns the art or craft of 
legal judgment, and generalizations in this field are principles 
of judicial technology ; the third relates to the assessment or 
justification of decisions. 

These distinctions are important because it  has sometimes 
been argued that since judges frequently arrive at decisions 
with out'going through any process of calculation or in ference 
in which legal rules or precedents figure , the claim that de
duction from legal rules plays any p art in decision is m istaken. 
This argument is confuse d ,  for in general the issue is n ot one 
regarding the manner in which judges do, or should, come to 
their decisions ; rather, it concerns the standards they respect 
in justifying decisions , however reached. The presence or ab
sence of logic in the appraisal of decisions may be a reality 
whether the decisions are reached by calculation or by an in
tuitive leap .  

Clear cases and indeterminate rules.  When the various issues 
identified above are distinguished, two sets o f  questions 
emerge. The first of these concerns the decisions of c ourts in 
'clear '  cases where no doubts are felt about the meaning and 
applicability of a single legal rule ,  and the second c oncerns 
decisions where the in determinacy of the relevant legal rules 
and precedents is ackn owledged.  

Even where courts acknowledge that an antecedent legal 
rule uniquely determines a particular result, some the oris ts 
have claimed that this cannot be the case,  that c ourts always 
'have a choice', and that assertions to the contrary can only b e  
ex post fac to rationalizations .  Often this scepticism springs 
from the confusion of questions of methods of discovery with 
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standards of appraisal noted above. Sometimes,  however, it is 
supported by references to the facts that even if courts fail to 
apply a clearly applicable rule yielding a determinate result, 
this is  not a punishable offence ,  and that the decision given is 
s till auth oritative and, if made by a supreme tribunal , final. 
Hence,  it is argued that although c ourts m ay show a certain 
degree of regularity in decision, they are never bound to do 
s o ;  they always are free to decide otherwise than they do. 
These last arguments rest on a confusion of finality with 
infallibility in decisions and on a disputable interpretation 
of the notion of 'being b ound' to respect legal rules. 

Yet scepticism of this character, however unacceptable, 
does serve to emphasize that it is a matter of some difficulty 
to give any exhaustive account of what makes a 'clear case ' 
clear or makes a general rule obviously and uniquely appli
cable to a particular case. Rules cannot claim their own in
stances,  and fact situations do not await the judge neatly 
labelled with the rule applicable to them. Rules cannot provide 
for their own application, and even in the clearest case a 
human b eing must apply them . The clear cases are those in 
which there is general agreement that they fall within the 
scope o f  a rule, and it is tempting to ascrib e such agreements 
simply to the fact that there are necessarily such agreements 
in the use of the shared conventions of language. But this 
would be an oversimplification b ecause it does not allow for 
the special c onventions of the legal use of words , which may 
diverge from their common use, or for the way in which the 
meanings o f  words may be clearly controlled by reference to 
the purpose of a statutory enactment which itself may be 
either e xplicitly s tated or generally agreed. A full exploration 
of these questions is the subj ect-matter of the study of the 
interpretation of statute. 

The decisions o f  cases which cannot be exhibited as deduc
tions from determinate legal rules have often been described 
as arbitrary. Although much empirical study of the judicial 
process remains to be done, it is obvious that this description 
and the dichotomy of logical deduction and arbitrary de
cision , if taken as exhaustive, is misleading. Judges do not 
generally, when legal rules fail to determine a unique result, 
intrude their personal preferences or blindly choose among 
alternatives ;  and when words like 'choice'  and 'discretion ', 
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or phrases such as 'creative activity ' and 'interstitial legis
lation ' are used to describe decisions, these do not mean that 
courts do decide arbitrarily without elaborating reasons for 
their decisions - and still less that any legal system authorizes 
decisions of this kind .  

I t  is of crucial importance that cases for decision do not 
arise in a vacuum but in the course of the operation of a 
working body of rules, an operation in which a multiplicity 
of diverse considerations are continuously recognized as 
good reasons for a decision. These include a wide variety of 
individual and social interests, social and political aims, and 
standards of morality and justice ; and they may be formu
lated in ge�ral terms as principles, policies and standards . 
In some cases only one such consideration may be relevant, 
and it may determine decision as unambiguously as a deter
minate legal rule.  But in many cases this is not so ,  and judges 
marshal in support of their decisions a plurality of such con
siderations :which they regard as jointly sufficient to support 
their decision, although each separately would not be. Fre
quently these considerations conflict, and courts are forced 
to balance or weigh them and to determine priorities among 
them. The same considerations (and the same need for weigh
ing them when they conflict) enter into the use of precedents 
when courts must choose between alternative rules which can 
be extracted from them, or when courts consider whether a 
present case sufficiently resembles a past case  in relevant 
respects. 

Perhaps most modem writers would agree up to this point 
with this account of judicial decision where legal rules are 
indeterminate, but beyond this point there is a divergence . 
Some theorists claim that notwithstanding the heterogeneous 
and often conflicting character of the factors which are rel
evant to decision, it is still meaningful to speak. of a decision 
as the uniquely correct decision in any case and of the duty 
of the judge to discover it. They would claim that a judicial 
choice or preference does not become rational because it is 
deferred until after the judge has considered the factors that 
weigh for and against it . 

Other theorists would repudiate the idea that in such cases 
there is always a decision which is uniquely correct, although 
they of course agree that many decisions can be clearly ruled 
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out as incorrect. They would claim that all that c ourts d o  and 
can do at the, end of the process of c oolly and impartially con
sidering the relevant considerations is to choose one alterna
tive which they find the most strongly supporte d, and that it 
is perfectly proper for them to concede that another equally 
s killed and impartial judge might choose the other alternative. 
The theoretical issues are not different from those which arise 
at many p oints in the philos ophical discussions of moral argu
ment. It may well be that terms like 'choice' ,  'discretion ', and 
'judicial legislation ' fail to do justice to the phenomenology 
of c onsidered decision : its felt involuntary or even inevitable 
character which often marks the termination of deliberation 
on conflicting considerations. Very often the decision to in-' 
clude a new case in the scope of a rule or to exclu de it is 

· guided by the sense that this is the 'natural ' continuation o f  
a line of decisions o r  carries out the 'spirit '  of a rule. It  is also 
tru e that if there were not also considerable agreement in 
judgment among lawyers who approach decisions in these 
ways, we should not attach significance and value to them or 
think of such decisions as reached through a rational process. 
Yet however it  may be in moral argument, in the law it seems 
difficult to substantiate the claim that a judge confronted with 
a set of conflicting considerations must always assume that 
there is a single uniquely correct resolu tion of the conflict and 
attempt to demonstrate that he has discovered it_ 

Rules of evidence . Courts receive and evaluate testim ony o f  
witnesses, infer statements o f  fact from other s tatements , and 
accept some s tatements as probable or more probable than 
others or as 'beyond reasonable doubt'. When it is said that in 
these activities special modes of legal reasoning are exhibited 
and that legal proof is different from ordinary proof, refer
ence is usually intended to the exclusionary rules of the law 
of evidence ( which frequently require courts, in determining 
questions of fact, to disregard matters which are logically 
relevant),  or to various presump tions which assign greater or 
lesser weight to logically relevant considerations than ordinary 
standards of reasoning do . 

The most famous examples of exclusionary rules are those 
against 'hearsay ',  which (subject to certain exceptions) make 
inadmissible , as evidence of the facts stated, reports tendered 
by a witness ,  however credible , o f  statements made by another 



PROBLEMS OF THE PHILOSOPHY O F  LAW 109 

person. Another example is the rule that when a p erson i s  
charged with a crime ,  evidence o f  his past convictions and dis
position to commit similar crimes is not admissible as evidence  
to show that he  committed the crime charged. An example of  
a rule which may give certain facts greater or less probative 
weight than ordinary standards do is the presumption that 
unless the contrary is proved beyond reasonable doubt , a child 
born to a woman during wedlock is the child of both parties 
to the marriage. 

The application of  such rules and their exceptions gives rise 
to results which may seem paradoxical ,  even though they are 
justifiable in terms of the many different social needs which 
the courts ml,lst satisfy in adjudicating cases. Thus , one con· 
sequence of the well-known exception to  the hearsay rule that 
a report of a statement is admissible as evidence of a fact  
s tated if  it is  made against  the interes t  of  the person who 
stated it, is that a court may find that a man committed adul
tery  a particular woman but be unable to draw a con

 that she committed adultery with him. A logician 
might  express the resolution of the paradox by saying that 
from the fact that p entails q it does not follow that 'it is 
legally proved that p '  entails 'it is legally proved that q '. 

, Apart from such paradoxes, the application of the rules of  
evidence involves the drawing of distinctions o f  considerable 
philosophical importance .  Thus, although in general the law 
excludes reports of statements as evidence of the facts stated,  
it may admit such reports for other purposes, and in fact 
draws a distinction between statements of fact and what J.  L. 
Austin called performatory utterances. Hence, if the issue is 
whether a given person made a promise or placed a bet, re
ports that he uttered words which in the context amounted to 
a promise or a bet are admissible. So ,  too,  reports of a person's 
statement of his contemporary mental states or sensations are 
admissible , and some theorists justify this on the ground that 
such first-person statements are to be assimilated to behaviour 
manifesting the mental s tate or sensation in question. 

PROBLEMS O F  THE CRITICISM OF LAW 

Analysis and evaluation.  A division between inquiries con
cerned with the analysis of law and legal concepts and those 
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concerned with the criticism or evaluation of law prima facie 
seems not only p ossible but necessary, yet the conception of 
an evaluatively n eutral or autonomous analytical study of the 
law h as not only been contested but also has been taken by 
som e  modern critics to be the hallmark of a shallow and use
less legal positivism allegedly unconcerned with the values or 
ends which men pursue through law. 

Many different objections to a purely analytical jurispru
dence have b een made. By some it has been identified with, 
or thought to entail commitment to , the view that a legal 
system is a closed logical structure in which decisions in p ar
ticular cases are 'mechanically ' deduced from clear antece dent 
rules whose identification or interpretation presents no prob
lem of  choice and involves no judgment of value.  Other critics 
have contended that any serious demand for the definition 
of a legal concept must at least include a request for guidance 
as to the manner in which, when the relevant legal rules are 
unclear or indeterminate , particular cases involving the con
cep t in question should best be determined� It is assumed by 
these critics that any question concerning the meaning of ex
pressions such as 'a right '  or 'a duty ' ,  as distinct from the 
qu estion of what rights or duties should be legally recognized, 
are trivial questions to be settled by reference to a dictionary. 
Still o thers have urged that since the maintenance of a legal 
system an d  the typical operations of the law (legislation, ad
judication, and the making of legal transactions) are purp os
ive activities ,  any study which isolates law or legal phenomena 
for s tudy without considering their adequacy or inadequacy 
for human purposes makes a vicious abstraction which is 
bound to lead to misunderstanding. 

None of the above seem to constitute serious objections . 
The difficul ties of decision in particular cases arising from the 
relative indeterminacy of legal rules are of great imp ortance, 
but they are distinct from analytical questions such as those 
illustrated earlier, which remain to be  answered even when 
legal rules are clear. Thus the isolation and characterization 
of the normative and pre dictive stan dpoints from which law 
may be viewed and the precise manner of interplay between 
subj ective and objective factors in legal transactions are not 
things that can be discovered from dictionaries .  But attention 
to them is indispensable in the analysis of the notion of a legal 
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obligation, a legal right,  or a contract. There is of c ourse much 
justice in the claim that in order to understand certain fea
tures of legal institutions or legal rules,  the aims and purp oses 
they are designed to fulfil must be understood. Thus , a tax 
cannot be distinguished from a fine except by reference to the 
purp ose for which it is imp osed ; but to recognize this  is not  
to  abandon an analytical stu dy of the law for an evaluative 
one. The identification of something as an instrument for cer
tain purposes leaves open the question whether it is good or 
bad, although such identification may in dicate the standards 
by reference to which this question is to be answered. In any 
case,  there are many features of legal rules which may profit
ably be studi�d in abstraction from the purposes which such 
rules may be designed to achieve. 

Criteria of evaluation . N one the less, protests against the 
severance of analytical from critical or evaluative inquiries, 
even if misdirected in their ostensible aim, often serve to em
phasiz<; something important. These protests are usually 
accompanied by and sometimes confused with a general thesis 
concerning the standards and principles of criticism specifi
cally appropriate to law. This is the thesis (which has app eare d 
in many different forms in the history o f  the philosophy of 
law) that, whatever may be the case with value judgments in 
other fields or with moral judgments concerning the activities 
of individuals , the criteria which distinguish good law from 
bad do not merely reflect human preferences, tastes, or con
ventions,  which may vary from society to society or from 
time to time;  rather, they are determined by certain constant 
features of human nature and the natural environment with 
which men must contend. 

The doctrine of natural law in its various traditional forms 
embodies this thesis. There are,  however, ob s curities and 
metaphysical assumptions involved in the use by natural-law 
theorists of the  notions o f  nature and reason which makes 
their formulations unacceptable to most modern secular 
thought;  and they often confuse their important arguments 
concerning the principles by which law and social institu tions 
should be judged with arguments designed to show that a ref
erence to m orality or justice must be introduced into the 
definition of law or legal validity. None the less , it is p ossible 
to segregate these tangled issues, and some important m odern 
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philosophical arguments concern the possibility of restating 
in an acceptable form the claim that there are certain objec
tive and rationally determined criteria for the evaluation and 
criticism of law. These arguments will be sketched here in re
lation to substantive law, procedural law, and the ideas of 
justice and utility. 

Substantive law. The purp oses which human beings pursue 
in society and for the realization of which they employ law 
as an instrument are infinitely various, and men may differ in 
the importance they attach to them and in their moral judg
ments about them. But the simplest form of the argument 
that there are certain constant criteria for the evaluation of a 
legal system consists in the elaboration of the truth that if 
law is to be of any value as an instrument for the realization 
of human purposes , it must contain certain rules concerning 
the basic conditions of social life. Thus it is not only true that 
the legal system of any modem state and any legal system 
which has succeeded in enduring have contained rules restrict
ing the use of violence ,  protecting certain forms of property , 
and enforcing certain forms of contract ; it is also clear that 
without the protections and advantages that such rules sup
ply , men would be grossly hampered in the pursuit of any 
aims.  Legal rules providing for these things are therefore basic 
in the sense that without them other legal rules would be 
pointless or at least would operate only fitfully or inef
ficiently. Criticism of a legal system on the grounds that it 
omitted such rules could be rebutted only by the demon
stration that in the particular case they were unnecessary be
cause the human beings to which the system applied or their 
natural surroundings were in some way quite extraordinary, 
that is, that they lacked certain of the salient characteristics 
which men and things normally have. This is so because the 
need for such rules derives from such familiar natural facts as 
that men are both vulnerable to violence and tempte d  to use it 
against each other ;  that the food,  clothes, and shelter necess
ary to existence do not exist naturally in limitless abundance 
but must be grown or manufactured by human effort and 
need legal p rotection from interference during growth and 
manufacture and safe custody pending consumption ; and 
that to secure the mutual co-operation required for the 
profitable development of natural resources , men need legal 
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rules enabling them to bind themselves to future courses of 
conduct. 

Argument along these lines may be viewed as a modest em
pirical coun terpart to the more ambitious teleological doctrine 
of natural law, according to which there are certain rules for 
the government of human conduct that can be seen by men 
endowed with reason as necessary to enable men to attain the 
specifically human optimum state or end ifinis , telos) ap
pointed for men by Nature or (in Christian doctrine) by God. 
The empirical version of this theory assumes only that, what
ever other purposes laws may serve , they must, to be accept
able to any rational person, enable men to live and organize 
their lives fo:r; the more efficient pursuit of their aims. It is, of 
course ,  possible to challenge this assumption and to deny that 
the fact that there are certain rules necessary if fundamental 
human needs are to be satisfied has any relevance to the criti
cism of law. But this denial· seems intelligible only as a specifi
cally religipus doctrine which regards law as the expression of 
a divine will. It may then be argued that men's lives should be 
regulated by the law not in order to further any secular human 
purposes but because conformity to God's will is in itself 
meritorious or obligatory . 

A more s erious obj ection to the empirical argument con
ducted in terms of human needs for protection from violence 
to the person and property and for co-operation is the con
tention that although these are fundamental human needs ,  
the coercive rules of a legal system need not provide for them. 
It  may be  said that the accepted morality of al societies pro
vides a system of restrain t which provides adequately for these 
needs, and that the vast majority of men abstain from murder, 
theft, and dishonesty not from fear of legal sanctions but for 
other , u sually moral, reasons. In these circumstances it may 
be no defect in a legal system that it confines itself to other 
matters in relation to which the accepted morality is s ilent .  

It seems clear, however, that social morality left to itself 
could n ot provide adequately for the fundamental needs of 
social life ,  save in the simplest forms of society. It may well 
be that most  men, when they believe themselves to be pro
tected from malefactors by the punishments, threats of pun
ishment, and physical restraints of the law, will themselves 
voluntarily submit to the restraints necessary for p eaceful and 
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profitable coexistence. But it does not follow that without 
the law's protections , voluntary submission to these restraints 
would be either reasonable or likely. In any case, the rules 
and principles of social morality leave open to dispute too 
many questions concerning the precise scope and form of its 
restraints. Legal rules are n eeded to supply the detail required 
to distinguish murder and assault from excusable homicide 
and injury , to define the forms of property to be protected, 
and to specify the forms of c ontract to be enforced. Hence, 
the omission of such things from the legal system could n ot be 
excused on the ground that the existence of a social morality 
made them unnecessary. 

Procedural law. Laws, however impeccable their content, 
may be of little service to human beings and may cause both 
injustice and misery unless they generaly c onform to certain 
requirements which may be broadly termed procedural (in 
contrast with the substantive requirements discussed above) . 
These procedural requirements relate to such matters as the 
generality of rules of law, the clarity with which they are 
phrased, the publicity given to them , the time of their enact
ment,  and the manner in which they are judicially applied to 
particular  cases. The requirements that the law, except in 
special circumstances, should be general (should refer to 
classes of pers ons , things, and circumstances,  not to individ
uals or to particular actions ) ;  should be free from con tra
dictions, ambiguities, and obscurities ; "  should be publicly 
promulgated and easily accessible ; and should not be retro
spective in operation are usually referred to as the principles 
of legality . The principles which require courts, in applying 
general rules to particular cases , to be without personal interest 
in the outcome or oth er bias and to hear arguments on mat
ters of law and proofs of matters of fact from b oth sides of  a 
dispute are often referred to as rules of natural justice.  These 
two sets of principles together define the concept of the rule 
of law to which most m o dern states pay at least  lip service.  

These requirements and the specific value which conform
ity with them imparts to laws may be regarded from two dif
ferent points of view. On the one hand, they maximize the 
probability that the conduct required by the law will be 
forthcoming, and on the other hand, they provide individuals 
whose freedom is limited by the law with certain information 
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and assurances which assist them in planning their lives within 
the coercive framework of the law. This combination  of values 
may be easily seen in the case of the requirements of gener
ality , clarity , publicity , and prospective operation. For the 
alternative to control by general rules of law is orders ad
dressed by officials to particular individuals to do or to abstain 
from particular actions ; and although in all legal systems there 
are occasions for such particular official orders , no s ociety 
could efficiently provide the number of officials required to 
make them a m ain form of social control. 

Thus, general rules clearly framed and publicly promulgated 
are the most efficient form of social control. But from the 
point of vie"'f 'of the individual citizen, they are more than 
that : they are required if he is to have the advantage of know
ing in advance the ways in which his liberty will be restricted 
in the various situations in which he may find himself, and he 
needs this knowledge if he is to plan his life. This is an argu
ment fo�. laws which are general in the sense of requiring 
courses' of action and not particular actions. The argument 
for generality in the sense of applicability to classes of persons 
is  different : i t  is that such rules c onfer upon the individual 
the advantage of knowing the restrictions to which the con
duct of others besides himself will be  subj ect. Such knowledge 
in the case of legal restrictions which protect or benefit the 
individual incre,!-ses the confidence with which he can p redict 
and plan his future . 

The value of the principles of natural justice which concern 
the process of  adjudication are closely linked to the principles 
of legality. The requirement that a court should be impartial 
and hear arguments and proofs from both sides of a dispute 
are guarantees of objectivity which increase the probability 
that the enacted law will be applied according to its tenor. It 
is  necessary to ensure by such means that there will be this 
congruence between judicial decisions and the enacted law 
if the commitment to general rule s  as a method of govern
ment is taken seriously. 

Care must be taken not to ascribe to these arguments  more 
than they actually prove. Together they amount to the dem
onstration that all men who have aims to pursue need the 
various protections and benefits which only laws conforming 
to the above requirements of substance and procedure can 
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effectively confer. For any rational man, laws conferring these 
protections and benefits must be valuable , and the price to be 
paid for them in the form of limitations imposed by the law 
on his own freedom will usually be worth paying. But these 
arguments do not show, and are not intended to show, that it 
will always be reasonable or morally obligatory for a man to 
obey the law when the legal system provides him with these 
benefits, for in other ways the system may be iniquitous : it 
may deny even the essential protections of the law to a min
ority or slave class or in other ways cause misery or injustice. 

Justice and utility . The equal extension to all of the funda
mental legal protections of person and property is now gener
ally regarded as an elementary requirement of the morality of 
political institutions , and the denial of these protections to 
innocent persons , as a flagrant injustice. Even when these 
protections are denied, lip service is often paid to the principle 
of equal distribution by the pretence that the persons dis
criminated against are either criminal in intention, if not in 
deed, or are like children who are incapable of benefiting from 
the freedom which laws confer and are in need of s ome more 
paternalistic regime. 

Different moral philosophies offer different vindications of 
the principle of equality . The matter is considered here in 
order to illustrate the philosophical problems which arise in 
the criticism of law concerning the relative place of the no
tions of utility and justice . The central principle of u tilitarian
ism, in so far as it supplies a moral critique of law, may be 
stated as the doctrine that there is only one vice in legal 
arrangements, namely, that they fail to produce the greatest 
possible total of happiness in the population within their 
scope.  The concept of a total of happiness or pleasure or satis
faction is of course open to well-known objections. But on 
any interpretation , utilitarian principles ,  if unrestricted, must 
endorse legal or social arrangements if the advantages they 
give to some persons outweigh the disadvantages imposed on 
others. For a consistent utilitarian there can be no necessary 
commitment to any principles requiring an equal distribution. 

However, in some cases, if allowance is made for principles 
of diminishing marginal u tility, it may be shown that an equal 
distribution is the most efficient ,  in the sense of producing 
the greatest total of happiness. But for the utilitarian this is a 
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c ontingent matter to b e  established in each case, not a matter 
o f  moral principle or justice ; and where the question concerns 
the distribution of the fundamental legal protections of p er
son and property , there seems no compelling utilitarian argu
ment in favour of an equal distribution. Thus , a slave-owning 
class might derive from the system of slavery benefits out
weighing the misery of the slaves.  Bentham urge d  that this was 
not the cas e ,  owing to the inefficiency of slave labour, and 
therefore he rejected slavery ; but he rejected it as inefficient 
rather than as unjust.  Plainly, this form of argument is a very 
insecure foundation for the principle that all men are morally 
entitled to the equal protection of the laws, and it s eems clear 
that utilitariaI) principles alone cannot give any account of 
the moral importance attached to equality and in general to 
the notion of the just, as distinguished from an efficient ,  dis
tribution as a means of happiness. 

The simplest moral argument in supp ort of the equal dis
tribution of the law's fundamental protections is one that 
c ombin:es' " the idea that n o  rational person could wish himself 
to be denied these fundamental legal protections with the 
principle of the universalizability o f  moral judgment : m o ral 
judgments concerning s ocial and legal arrangements must con
form to the requirement that no man could regard as m orally 
acceptable the withholding from others , with nee ds and in 
circumstances similar to his own, of those benefits which he 
would not wish to be withheld from himself. If this principle 
is admitted, it follows that it cannot be a su fficient moral 
ground for accepting legal arrangements that the advantages 
they give to some outweigh the disadvantages for others . The 
equal extension to all of the law 's protections satisfies b o th 
the principle of utility , which requires that the law should ad
vance human happiness ,  and the independent principle o f  jus
tice , that the gain in happiness should be distributed fairly. 
According to this qualified form of utilitarianism, the best 
legal and social arrangements realize the most efficient of just 
distributions. 

More ambitious arguments have been advanced to show 
that in spheres other than the distribution of the fundamental 
protections of the law, utilitarianism is accep table only if 
qualified by independent p rinciples of just distribution, and 
also to demonstrate that the distribution required by justice 
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is in all spheres prima facie that of equality , unless inequalities 
can be shown to work ultimately for the equal benefit of all . 
Whatever the s trength of these more general arguments may 
be, it is true that in relation to many legal institutions , utili
tarianism unrestricted by other principles of justice yields 
results which would not be regarded as morally tolerable. 
This is particularly true of punishment. In all civilized legal 
systems it is recognized that no man should be punished 
except  for his own conduct, and (with certain exceptions in 
the case o f  minor offences) only then for such of his actions 
as were voluntary or within his power to control. Such limi
tations on the scope of punishment seem obvious require
ments of justice to the individuals punished,  but it is at least 
doubtful whether they can be adequately supported on purely 
utilitarian grounds. 

The obligation to obey the law. The philosophical investi
gation of the obligation to obey the law requires a dis tinction 
between the utilitarian and other moral aspects of this subject 
similar to that outlined in the case of justice. It seems clear 
that the mere existence of a legal system, irrespective of the 
character of its laws , is not sufficient in any intelligible theory 
of morality to establish that a person ought morally to do 
what its laws require him to do. Yet there are also p owerful 
arguments against a purely utilitarian theory of the obligation 
to obey law which would regard this obligation as simply a 
special case of  the obligation to promote happiness , with the 
corollary that disobedience to bad laws is justified if the con
sequences of disobedience (including any harm done to others 
through the weakening of the authority of the legal system) 
are better in utilitarian terms than the consequences of obedi
ence. Among features of the moral situation for which this 
utilitarian theory fails to account there are two of peculiar 
importance . The first is that the obligation to obey law is one 
which is considered as owed by the citizen specifically to the 
members of his own society in virtue of their relationship as 
fellow members, and is not conceived merely as an instance 
of an obligation to men in general not to cause harm, injury, 
or suffering. Second, men are often held to be subject to an 
obligation to obey the law even though it is clear that little or 
no harm will be done to the authority of the legal system by 
their disobedience ,  as in cases ( like that of  the conscientious 



PROBLEMS OF  THE PHILOSOPHY OF  LAW 1 19 

obj ector) where th ose who disobey the law willingly submit 
to punishment. 

The the ory of a social contract focused on these two as
pects of the obligation o f  obedience to law, and it is p ossible 
to detach from what is mythical or otherwise objectionable 
in contract theory certain considerations whic h  show that the 
obligation to obey the law may be regarded as the obligation 
of fairness to others , which is in dependent of and may con
flict with utility. The principle involved, stated in its simplest  
form, is that when a number of persons restrict their liberty 
by certain rules in order to obtain benefits which could not  
otherwise be obtained, those who have gained by the sub
mission of others to the rules are under an obligation to sub
mi t in their tum .  Conflicts between this principle and the 
principle of utility are p ossible because often the benefits 
secured by such restrictions would arise even if considerable 
numbers failed to co-operate and submit to the rules in their 
turn . F or the utili tarian, there could be no reason for anyone 
to suhffii i to rules if  his co-operation was not necessary to 
secure the b enefits of the system. Indeed, if a person did co
operate, he would be guilty o f  failing to maximize the total 
happiness,  for this would be greatest if he took the benefits 
of the system without submitting to its restrain ts . The con
sideration that the system would fail to produce the desired 
benefits or would collapse if all were to refuse their co-op
eration is irrelevant in a utilitarian calculation if, as is often 
the case,  it is known that there will be no such general refusal .  

POSTSCRIPT . 

S ee for criticisms and comments : 
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1 9 79 ) , 1 0 1 42. 
3 .  D.  Lyons, Forms an d Limits of Utilitarianism (Oxford, 1965 ) , 1 90,  

1 95 .  
4. R. J .  Arneson, 'The Principle of Fairness and Free Rider Problems ' 

E thics,  xcii ( 1 982) , 6 1 6-3 3 . 
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Essay 4 

American Jurisprudence through English Eye s :  
The Nigh tmare and the Noble Dream 

It  i s  with some sense of audacity that I venture to  address an 
American audience on the theme of American jurisprudence. 
You may well think that justice could not possibly be done 
to so huge a subject in the confines of a single lecture, and 
that if i t  is to  be done at all , it is for an American and not for 
a visiting Englishman to do it .  I confess I have no very con
vincing answer to this objection except to say that there are 
important aspects of even very large mountains which cannot 
be seen by those "who live on them but can he caught easily 
by a single glance from afar. 

Of course I recognize that there is need for caution .  In The 
American Scene, the greatest of your country 's novelists, 
Henry J ames , remarks that ' the seer of great cities is liable 
to easy error, I know, when he finds this , that or the other 
caught glimpse the supremely significant one. _ . . II This is a 
warning against  hasty generalization and oversimplification, 
and surely the warning is salutary, for, vast and various as it 
is, America has often tempted European observers to charac
terize some area of American life or thought in terms of a 
single salien t  feature presenting a strong contrast with Europe. 
And I confess I find myself s trongly inclined to surrender to 
just this temptation and to characterize American jurispru
dence, that i s ,  American speculative thought about the general 
nature of law, by telling you in unqualified terms that it is 
marked by a concentration, almost to the point of obsession, 
on the judicial process , that is , with what courts do and 
should do, how judges reason and should reason in deciding 
particular cases. And I could quote in support of this the most 
prominent American jurists over the last eighty years . Thus 
Justice Oliver Wendell Holmes in 1894 said, 'The prophecies of 
what the courts will do in fact, and nothing more pretentious , 

1 Henry James. The American Scene 99-1 00 ( 1 90 7). 
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is what I mean by the law. ,2 The great Harvard lawyer John 
Chipman Gray wrote at the turn of the century, 'The Law of 
the S tate or of any organized body of men is composed of 
the rules which the courts , that is , the judicial organs of that 
body ,  lay down for the determination of legal rights and 
duties. '3 A later jurist ,  Karl Llewellyn, in 1 9 3 0  said, 'What 
these officials [ that is, mainly judges] do about disputes ,  is, 
to my mind, the law itself.'4 And only a few years ago Pro
fessor Jaffe of Harvard said, while lecturing to us in Oxford, 
that the question , what is the function of the judiciary in a 
democratic state, was tearing at the vitals of American law 
facul ties . 5 But great areas of thought are not to be assessed 
by aphorisms torn from their context, and remembering 
Henry James 's warning, I shall, in devoting most of this lec
ture to the concentration of American thought on the judicial 
process, claim only that this is one salient feature of American 
jurisprudence contrasting strongly with our own. 

The simple explanation of that concentration is, no doubt,  
the quite extraordinary role which the courts, above all the 
United States Supreme Court, play in American government. 
In de Tocqueville 's famous words , 'scarcely any political ques
tion arises in the United States that is not resolved , sooner or 
later, into a judicial question '.6 An English lawyer notes that 
two things have secured for the Supreme Court a role and a 
status unlike that of any English court and indeed unlike any 
courts elsewhere. The first was of course the Supreme Court 's 
own decision that it had power to review and declare uncon
stitutional and so invalid enactments of Congress as well as of 
the s tate legislatures. 7 The second was its doctrine that the 
clause of the Fifth Amendment, and the later Fourteenth 
Amendment, providing that no person should be deprived of 
life ,  liberty, or property without due process of law, referred 
not merely to matters of form or procedure but also to the 

2 Holmes, The Path of the Law', in O. W. Hoimes, Collected Legal Papers 1 73 
( 1 920) .  

• J. C. Gray, The Nature and Sources o/ the Law 84 ( 2nd edn. 1 9 2 1 ). 
4 K. Llewellyn, The Bramble Bush 3 ( 1 930) . But see the retraction in the sec

ond edition of these words il 'unhappy' and 'at best a very partial statement of the 
whole truth '. Ibid. at 9 ( 2nd edn. 1 95 1 ) .  

5 L. Jaffe, English and American judges as  Law Makers 9 ( 1 969) .  
6 A. De Tocqueville, Democracy in America 280 (P. Bradley edn .  1 945) . 
7 See McCulloch v. Maryland, 1 7  U.S. (4 Wheat.) 3 1 6  ( 1 8 1 9 ) ;  Marbury v. 

Madison, 5 U.S. ( 1  Cranch) 1 3 7  ( 1 803).  
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content of legislation, so that, to an English lawyer's astonish
ment, even a statute of Congress of impeccable clarity, passed 
by an overwhelming maj ority and conforming to all pro
cedural requirements specified in the Constitution, might still 
be held invalid because its interference with individual liberty 
or with property did not satisfy the requirement of a vague 
undefined standard of reasonableness or desirability , a d oc
trine which came to be called 'substantive due process ,.8 

This doctrine, once adopted, secured for the power of 
review a vast scope and set the American courts afloat on a 
sea of controversial value judgments , and it became plain that 
in exercising these wide p owers to monitor not only the form 
and formalities of legislation but also its content, the courts 
were doing sbmething very different from what conventional 
legal thought in all countries conceives as the standard judicial 
function : the impartial application of determinate existing 
rules of law in the settlement of disputes .  And what the courts 
were doing seems to the English lawyer, at first sight at any 
rate , particularly hard to justify in a democracy. 

In fact the most famous decisions of the Supreme Court 
have at once been so important and so controversial in charac
ter and so unlike what ordinary courts ordinarily do in decid
ing cases that no serious jurisprudence or philosophy of law 
could avoid asking with what general conception of the 
nature of law were such judicial powers co�patible. Certainly 
American jurisprudence has not evaded this question, but in 
developing theories to explain - or explain away - this extra
ordinary judicial phenomenon, it has oscillated between two 
extremes with many intermediate stopping-places . For reasons 
which I hope will become plain , I shall call these two ex
tremes, respectively , the Nightmare and the Noble Dream. 

• For the development of  this doctrine see Allgeyer v. Louisiana , 1 65 U.S. 
5 78 ( 1 897 )  (Fourteenth Amendment 'liberty of contract' prohibits state from 
regulating property owners contracting for marine insurance with foreign insurance 
company) ; Lochner v. New York , 1 98 U.S. 45 ( 1 905) (Fourteenth Amendment 
'liberty of contract '  prohibits state from regulating the maximum hours per day 
or week a bakery employee may work) ; Adair v. United States, 2 08 U.S. 1 6 1  
( 1 908) (Fifth Amendment 'liberty o f  contract' bars federal prohibition o f  'yellow 
dog' employment contracts for employees of interstate railroads) ; Coppage v. 
Kansas, 236 U.S.  1 ( 1 9 1 5 )  (Fourteenth Amendment 'liberty of contract '  bars state 
prohibi tion of 'yellow dog' employment contracts) ; Adkins v. Children 's Hosp. , 
261  U.S. 525 ( 1 923)  (Fifth Amendment 'liberty of contract' prohibits District 
of Columbia from prescribing minimum wages for women) . 
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The Nightmare' is this. Litigants in law cases consider them
selves entitled to have from judges an application of the exist
ing law to their disputes, not to have new law made for them. 
Of course it is accepted that what the existing law zs need not 
be and very often is not obvious, and the trained expertise of 
the lawyer may be needed to extract it from the appropriate 
sources .  But for conventional thought, the image of the judge, 
to use the phrase of an eminent English judge,  Lord Radcliffe, 
is that of the 'objective, impartial, erudite, and experienced 
declarer of the law? not to be confused  with the very differ
ent image of the legislator. The Nightmare is that this image 
of the judge , distinguishing him from the legislator:, is an il
lusion, and the expectations which it excites are doomed to 
disappointment - on an extreme view, always, and on a mod
erate view, very frequently. Certainly a clear-eyed scrutiny of 
the course of American constitutional decision seems to sup
port the Nightmare view of things and suggests to an English
man a cynical interpretation of de Tocqueville 's observation 
that political questions in the United States sooner or later 
become judicial questions. 'Perhaps they do so , '  the English
man may say, 'but the fact that they are decided in American 
law courts by judges does not mean that they are not there 
decided politically. So, if your Constitution has made law of 
what elsewhere would be politics ,  it has done so at the risk of 
politicizing your courts . '  

So  an  Englishman habituated to  the less spectacular activi
ties of the English courts is tempted to agree with the many 
contemporary and later American jurists who accused the 
Justices of acting as a third legislative chamber when, in the 
first period of the Supreme Court's activism between the Civil 
War and the New Deal, they ruled unconstitutional, under the 
due process clause, social and economic welfare legislation of 
every sort, s tatutes fixing maximum hours , minimum wages ,  
price  controls, and much else . 1 0  The Justices of that period, 
according to their many critics , were availing themselves of 
conventional myths about the judicial process to pass off their 
personal political and economic doctrine of laissez1aire and 

• Radcliffe, The Path a/ the Law from 1967, at 1 4  ( 1 968). 1 0  See n. 8 supra. 
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to  erect a Magna Carta for American big business as  if this 
was the impartial application of determinate legal provisions , 
somehow already latent in the phrase 'due process ' and 
supposedly above the level of politics or merely political 
judgment. But economic liberties are not the only form of 
liberty, and in its second modern period of  activism in our 
own day, the courts ' use of their powers of judicial review to 
effect major law reforms,  which in other countries have been 
brought about, if at all ,  only after bitterly fought parliamen
tary battles ,  has provided a different series of examples to 
support the Nightmare view of the judicial process as mere 
crypto-Iegislation. To an Englishman the most striking m odem 
instance is :!he Court's decision in 1 9 7 3  sweeping away 
century-old l�gislation against abortion in many s tates of the 
union on an issue where much moral opinion was against re
form.l l  It achieved at a single judicial blow more than the last 
of eight English parliamentary struggles over a period of fifty 
years secured in my country. And this was done in the name of 
a right. of the m other to privacy which is nowhere mentioned 
in the Constitution but was read into the due process clause 
as a fundamental liberty. Justice Oliver Wendell Holmes, in a 
famous dissenting opinion, protested against the lazssez-faire 
decisions of his day that the Fourteenth Amendment had not 
enacted Herbert Spencer 's Soda I Statics and its laissez-faire 
philosophyP Had he survived into the modern period he 
migh t  have protested that the Fourteenth Amendment had 
not enacted John Stuart Mill 's On Uberty . 

Given this history , it is not surprising that one great branch 
of American jurisprudential thought should be concerned to 
present the Nightmare view that, in spite of pretensions to 
the contrary , judges make the law which they apply to liti
gants and are n ot impartial, objective declarers of existing law, 
All this is comprehensible to the English lawyer after he has 
acquainted himself with the relevant constitutional history. 
What remains surprising is that in some variations of this juris
prudence the Nightmare view should be presented by serious 
American jurists not merely as a feature of certain types 
of difficult adjudication - as in the case of constitutional 
adjudication in which hugely general phrases like 'due process ' 

1 1  Roe v. Wade , 4 1 0 U.S. l I S  ( 1 9 7S ) ; Doe v. Bolton, 410 U.S. 1 79 ( 1 9 7S) .  12  Lochner v. New York , 1 98 U.S. 45, 75 ( 1905 ) (Hoimes , ]. , dissenting) . 
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or 'equal protection of the laws ' have somehow to be fitted 
to particular cases - but as if adjudication were essentially a 
form of law-making, never a matter of declaring the existing 
law, and with the suggestion that until this truth was grasped 
and the conventional myths that obscured it dissipated, the 
nature of law could not be understood. I have said that serious 
jurists wrote as if this were the case, not that they believed 
it; for I agree  with a recent historian of what is caled the 
American Realist movement of the 1 920s and 1930s ,  with 
which the Nightmare view is most identified, that many who 
seemed to preach this message and send it forth in bold pro
vocative slogans almost always meant something far less ex
travagant than what the slogans seemed to say. III This is 
certainly true of Holmes 's famous remark that ' [  t] he proph
ecies of what the courts will do in fact and nothing more 
pretentious , are what I mean by the law'. 14 It is also doubtless 
true of Karl llewellyn's ' [w] hat [judges] do about disputes is 
. . . the law itself', though it is scarcely possible to take the 
same view of Jerome Franks 's Law and the Modem Mind/ 5  
hailed as a classic in the 1 930s ,  in which the belief that there 
could be legal rules binding on judges and applied by them, 
not made by them, in concrete cases is stigmatized as an im
mature form of fetishism or father fixation calling for psycho
analytical therapy. 

Holmes certainly never went to these extremes .  Though he 
proclaimed that judges do and must legislate at certain points, 
he conceded that a vast area of statutory law and many firmly 
established doctrines of the common law, such as the require
ment of consideration for contracts, and the demands of even 
the comparatively loose American theory of b inding prece
dent, were sufficiently determinate to make it absurd to 
represent the judge as primarily a law-maker. So for Holmes 
the judge 's law-making function was 'interstitial ' . 1 6  Holmes 's 
theory was not a philosophy of 'full steam ahead and damn 
the syllogisms '. 

None the less, in a way which an English jurist finds 
1 3  See W. TWIning, Karl Llewellyn and the Realist Movement 380 ( 1 973) .  
14 Holmes, 'The Path of the Law', supra n.  2, at 1 73.  
1 5 See ]. Frank, Law and the Modem Mind 1 75 ,  1 78 ,  1 9 3 ,  203, 244, 264 

1 930).  1 6  Southern Pacific Co. v. Jensen , 244 U.S. 205,  22 1 ( 1 9 1 7 )  (Holmes ,]. ,  dis
senting) . 
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puzzling and without parallel in his own literature , the drive 
towards the Nightmare vision of the judicial proc ess as a legally 
uncontrolled act of law-making has at times figured largely in 
American legal theory even though the writers caught up in it 
have often modified it in the face of recalcitrant facts . A most 
striking example of the hold of this theory on American jur
istic thought is John Chipman Gray 's The Nature and Sources 
of the La w ,  which first  appeared in 1 909.  This is much more 
like an English textbook on jurisprudence covering many dif
ferent topics than any other American b ook, and the author, 
a distinguished Harvard lawyer, had been exp osed to and ack
nowledged the influence of Bentham and Austin. Like an 
English hool} it surveys a wide range of topics - legal rights 
and duties, statutes, p recedents , equity , law and morals - but 
it pursues throughout these topics a most un-English theme : 
that the law consists of the rules laid down by the courts used 
to decide cases and that all else , statutes and p ast precedents 
included, are merely sources of law. For this theory the words 
of the eighteenth-century B ishop Hoadly are three times  in
voked in support : 'Whoever hath an a bsolute authority to 
interpret any written or spoken laws, it is he who is truely the 
Law-giver to al intents and purposes ,  and not the person who 
first wrote or spoke them '. 1 7  It is true that even in Gray 's 
book this radical theme is blurred by inconsistencies and con
cessions to ordinary ways of thought and expression, as if 
common sense will out even in a work of juri sprudence . But 
the fact that an extremely able lawyer of great practical as 
well as academic experience should have committed himself 
so far to such a method of expressing general views about the 
nature of law manifests the strong hold on the American legal 
imagination of the Nightmare view of .things. 

Intertwined with the Nightmare there is another persist
ent theme. Perhaps the most misused . quotation from any 
American jurist is Holmes 's observation of 1 884 that ' [  t] he 
life of the law has not been logic : it has been experience '. l B 
This in its context was a protest against the rationalist super
stition (as Holmes thought it) that the historical development 
of the law by courts could be explained as the unfolding of 
the consequences logically contained in the law in its earlier 

17 J . C. Gray, supra n. 3, at 1 02, 1 25 ,  1 72. 18 O. W. Holmes, The Common Law 1 ( 1 88 1 ) .  
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phases. 1 9  Judicial change and development of the law were , 
Holmes insisted ,  the expression of judges '  'instinctive prefer
ences and inarticulate convictions ' in response, as he said, to 
the 'felt necessities ,20 of his time. And his protest was made 
to secure a conscious recognition by lawyers of the legislative 
powers of the courts so that judicial change and readjustment 
of the law should be made after an explicit weighing of what 
he termed 'considerations of social advantage ' .2 1  But by one 
American philosopher-historian, Professor Morton White, 
Holmes's remarks about logic have been taken as an example 
of a great movement of American thought which he terms 
the 'Revolt against Formalism ' and Holmes ,  together with 
John Dewey in philosophy, Thorsten Veblen in economics , 
and others, is taken as an example of a great reaction against 
excessive reliance on thought that is deductive, formal, ab
stract, or split into firmly separated distinct disciplines.22 The 
revolt was born of a wish to cross sterile ,  arbitrary, academic 
divisions and to substitute for formalism a vivid, realistic at
tention to experience , life, growth, process, context, and func
tion. Whatever the truth of this interesting piece of American 
cultural history,  attacks on 'logic ' or the 'excessive use ' of 
logic made by some American jurists discussing judicial 
reasoning became, at any rate for the English jurist trying to 
understand the American scene , a most confusing and con
fused theme. Thus the lazssez-faire interpretation of the due 
process clause of the Constitution, erecting freedom of con
tract into an almost absolute principle and striking down in 
its name much progressive social welfare legislation, was stig
matized as an example of the vices of formalism, black letter 
law, and excessive use of logic or of 'slot machine ' or mech
anical jurisprudence .23 But logic does not of course dictate 
the interpretation of laws or of anything else , and no reliance 
upon it, excessive or otherwise ,  could account for the Su
preme Court at the period in question reading into the Con
stitution the doctrines of laissez-faire . But what the critics 

I. Ibid. at 36. 
20 Ibid. at 1 .  
21  Holmes, 'The Path of the Law', supra n. 2, at 1 84. 
22 Morton White, So cial Though t in America: The Revolt Against Formalism 

(2nd edn. 1 9 5 7). 
2. See, e.g. Pound, 'Mechanical Jurisprudence', 8 Colum. L. Rev. 605 , 609-10 ,  

6 1 6  ( 1 908) .  
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were attacking in this confused way was really not the method 
by which the courts had arrived at their interpretations of the 
Constitution but the freezing of any single interpretation of 
any rule  of law into a fixed premise, immune from revision 
and to be used in all further cases of its application. So they 
denounced, waving the banner of pragmatism, a purely back
ward-looking style of adjudication according to which particu
lar decisions in particular cases owed their legal justification 
exclusively to their relation to the predetermined  meaning 
of existing legal rules ; and they urged upon judges a forward
looking form of adjudication according to which legal rules 
are treated as displaceable presumptions or working hypo
theses , to b<;  ,modified or rejected if the predictable conse
quences of their application in a shifting social context proved 
unsatisfactory.24 

The themes I have described,  though originating earlier, all 
figured in. the 1 920s and 1 9 3 0s in the movement called Legal 
Realism.25 But in what did the realism of the Realists consist? 
I fin&H· ve�y difficult to say because this active group of jur
ists differed from as much as they resembled each other. All, 
certainly, were concerned to stress the legislative oppor
tunities of the courts and to dissipate the myths of conven
tional thought which they believed obscured this. Some 
accompanied this with a tough-minded insi stence that to 
understand law all that mattered was what courts did and the 
possibility of predicting this ,  not what paper rules said and 
not the reasons given by judges for their decisions . Some 
claimed that knowledge of the judge 's character, habits of 
life , political, social or economic views , even the s tate of his 
health, was at least as important a basis for successful predic
tion of a decision as legal doctrine . Others cherished a vision 
of a down-to-earth, truly scientific jurisprudence , inspired by 
the belief that the only profitable, or even the only rational, 
study of  the la,w was investigations , using the methods of the 

24 See J. Dewey, 'Logical Method and Law', 10 Cornell L. Rev. 1 7  ( 1 924) . 
25 For general accounts of the legal realist movement see W. Rumble, American 

Legal Realism ( 1 968) ; G. Tarello , Il R ealismo Giuridico Americano ( 1 962) ; w. 
Twining, Karl Llewellyn and the Realist Movement, supra n. 1 3 ,  at 70 (endorsing 
llewellyn's protest see llewellyn, 'Some Realism About Realism Responding 
to Dean Pound', 44 Harv. L. Rev. 1 222 ( 1 930) ,  reprinted in K. llewellyn, Juris
prudence, Realism in Theory and Practice 42 ( 1 96 2) against alleged misrep
resentation by Pound and others) . 
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natural sciences, into the course of judicial decision and its 
effects on men's behaviour. 

What did all this amount to? Seen from afar it appears to 
many English jurists not to have advanced legal theory far or 
to have added much to the stock of valuable jurisprudential 
ideas .  But the virtues and beneficent influence of the Realist 
movement lay elsewhere. For the English lawyer the best 
work of the less extreme Realis ts was not found in explicit 
general theorizing about the nature of law and adjudication, 
but was often implicit in their writings on many different 
branches of the substantive law. This had a large and still vis
ible influence on the style of adjudication in American courts 
and upon legal education which at any rate some English law
yers now much envy. For its main effect was to convince 
many judges and lawyers , practical and academic, of two 
things : first, that they should always suspect, although not 
always in the end reject, any claim that existing legal rules or 
precedents were constraints strong and complete enough to 
determine what a court 's decision should be without other 
extra-legal considerations ; secondly, that judges should not 
seek to bootleg silently into the law their own conceptions of 
the law's aims or justice or social policy or other extra-legal 
elements required for decision, but should openly identify 
and discuss them. 

II 

I tum now to the opposite pole, which I have called the N oble 
Dream. Like its antithesis the Nightmare, it has many variants , 
but in all forms it represents - the belief, perhaps the faith, that, 
in spite of superficial appearances to the contrary and in spite 
even of whole periods of judicial aberrations and mistakes , 
still an explanation and a justification can be provided for the 
common expectation of litigants that judges should apply to 
their cases existing law and not make new law for them even 
when the text of particular constitutional provisions, statutes , 
or available precedents appears to offer no determinate guide. 
And with this goes the belief in the possibility of justifying 
many other things , such as the form of lawyers ' arguments 
which, entertaining the same expectations , are addressed in 
courts to the judges as if he were looking for, not creating, 
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the law ; the fact that when courts overrule some past decision , 
the later new decision is normally treated as stating what the 
law has always been , and as correcting a mistake , and is given 
a retrospective operation ;  and finally, the fact that the lan
guage of a judge 's decision is not treated ,  as is the language of  
a statute, as the authoritative canonical text  of a law-making 
verbal act. 

Of course the Declaration of Independence spoke the lan
guage of universal natural rights and of a universal natural law. 
And the conception that behind or above positive law there is 
a universal natural law discoverable by human reason and ap
plicable to all men at all times and places has indeed had its 
place in Amc;rican jurisprudence , especially in the early years 
of the repUblic. Though I might add that its importance is not 
to be judged by the fact that the journal which began life as 
the Natural Law Forum now calls itself the American Journal 
of Jurisprudence. But ,  perhaps surprisingly , the Noble Dream,  
that even when a particular provision of the positive law i s  
indeterrriinate there is none the less an t:xisting law somewhere 
which judges can and should apply to dispose of the case,  does 
not ,  in the work of the most renowned American juris ts , take 
the form of an invocation of a universal natural law. The 
American Noble Dream has generally been that of something 
not universal ,  but specifically related to the concerns and 
shape of an individual legal system and the specific ends and 
values pursued through law in a particular society. 

This particularist idea, that guidance for a particular society 
must, as Llewellyn said, 'plant its feet'26 in that society and 
its actual practices, is one feature common to all forms of  the 
American Noble Dream.  Another common feature is a rejec
tion of a belief which has sustained the Nightmare view of 
adjudication . This is the belief that, if a particular legal rule 
proves indeterminate in a given case so that the court is un
able to justi fy its decision as the strict deductive conclusion 
of a syllogism il which it appears as a major premise, then the 
decision which the court gives can only be the judge 's legally 
uncontrolled choice . Llewellyn attacked this belief when, in 
pleading for a 'grand style ' of judicial decision, he denounced 
as a blinding error the assumption that if the outcome of a 

2. K. llewellyn, Jurisprudence. Realism in Theory and Practice, supra n. 25 ,  
at 1 14. 
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law case is not, as he termed it, 'foredoomed in logic ' ,27 it can 
only be the product of the judge 's uncontrolled will. So a 
judge faced with the indeterminacy of a particular legal rule 
does not have as his only recourse what Holmes called the 
'sovereign prerogative of choice ' .28 He is not at once forced 
into the position of a law-maker, even an interstitial law
maker. The illusion that he is so forced is due to a failure to 
give proper weight to the fact that legal decision-making does 
not proceed in vacuo but always against a background of a 
system of relatively well-established rules, principles ,  stan
dards and values. By itself, a given legal provision in its paper 
formulation may give no determinate guidance , but in the 
whole system of which the given provision is a member there 
�ay be, either expressed or latent, principles which, if con
sistently applied, would yield a determinate result. 

Both the features which I have mentioned - which we 
might call particularism and holism - are to be found, with 
much else, in the work of Roscoe Pound, whose gigantic pro
duction , extending across seventy years of research, culmi
nated in the publication in 1 959 ,  when the author was eighty
nine, of a 3 ,000-page work on jurisprudence.29 In the 1 92 0s 
Pound introduced the notion, much stressed and further 
developed by other jurists , that a legal system was too nar
rowly conceived if it was represented as containing only rules 
attaching closely defined legal cQnsequences to closely de
fined, detailed factual situations and enabling decisions to be 
reached and justified by simple subsumption of particular 
cases under such rules . 30 Besides rules of this kind, legal sys
tems contain large-scale general principles ; some of  these are 
explicitly acknowledged or even enacted, whereas o thers have 
to be inferred as the most plausible hypotheses explaining the 
existence of the clearly established rules .  Such principles do 
not serve merely to explain rules in which they are manifested, 
but c onsti tute general guidelines for decision when particular 
rules appear indeterminate or ambiguous or where no rel
evant authoritative, explicitly formulated rule seems available. 
Courts should not consider themselves free to legislate for such 

27 K. Llewellyn, The Common Law Tradition, Deciding Appeals 4 ( 1 960) . 
28 Holmes, 'Law in Science and Science in Law', in O. W. Holmes, Collected 

Legal Papers 239 ( 1 920) .  
2 '  R. Pound, Jurisprudence ( 1 959) .  
30 See Pound, 'The Theory of Judicial Decision', 36 Harv. L. Rev. 64 1 ( 1 9 23) .  
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cases, not even in accordance with their conceptions of justice 
or social good, but should instead search in the existing sys
tem for a principle or principles which singly or collectively 
will both serve to explain the clear existing rules and yield a 
determinate result for the instant case. 

To an English lawyer this suggested recipe for the elimin
ation of judicial choice may seem to make too much of, or to 
hope for too much from, a much admired style of adjudication 
followed by some great English common law judges. In the 
most famous modern instance , Lord Atkin, in our House of 
Lords , faced the question whether a manufacturer was liable 
to a c onsumer with whom he s tood in no contractual relation
ship for injl!ries caused by a negligently manufactured pro
duct. In this famous English case, Donoghue v. Stevenson ,3 1  
the product was a bottle of ginger beer containing the toxic 
remnants of a dead snail. Before this decision the situations in 
which one person was liable to another for injuries caused by 
his carelessness were the subject of a number of separate rules 
specifying relationships where what the English lawyer calls 
'a legal duty of care ' was said to exist. Such rules specified, for 
example , the liability of owners or occupiers of premises to 
persons coming upon them, of parties standing in contractual 
relationships, and of persons using the highways, but did not 
include nor plainly exclude the liability of a manufacturer to 
a consumer with whom he had no contract. Nor was there any 
clear explicit principle stating in general terms what was com
mon to all these cases showing the general considerations that 
established whether or not a relationship gave rise to a duty. 
Lord Atkin in this leading case ruled that the manufacturer 
was liable under the broad principle that whoever undertakes 
any activity which may foreseeably be harmful to those who 
are likely to be  affected by it must take reasonable care to 
avoid inflicting foreseeable harm on those who are their 
neighbours , so understood. Though pinched and narrowed 
in subsequent  cases, this broad principle , when first emm
ciated by Lord Atkin, served both to define the relation
ships and so explain the already established clear rules and . to 
provide an answer in the instant unsettled case . 

This style of decision is characteristic of the general holistic 
approach urged by Pound and later jurists whose theories of 

3 1  [ 1 932] A.C. 562. 
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adjudication at least approximate the Noble Dream, and is 
enough to refute superficial theories that when a particular 
legal rule proves indeterminate the judge can only then push 
aside his law books and proceed to legislate. But plainly, 
merely to adopt this style of decision is n ot in itself sufficient 
to banish the Nightmare . Many questions arise. May not the 
legal system contain conflicting principles? May not a given 
rule or set of specific rules be equally well explained by a 
number of different alternative hypotheses? If so,  will there 
not  be need at these higher levels for judicial choice , and if 
so ,  will not adjudication still fall short of the Noble Dream 
since such a choice will be an act of law-making, not a further 
discovery of existing law? Pound in his long life addressed 
himself intermittently to such questions , and one of his 
answers seems to have been that, at s till higher levels of the 
legal system above that of principles , there are the received 
values or ideals of the system, again either explicitly acknow
ledged or inferable from its established rules and principles , 
and that recourse to these would suffice to determine which 
of a number of conflicting or alternative principles should 
prevail. But of course the same questions could be pushed 
further. Will not the same conflicts or alternatives present 
themselves at this highest level of received values or ideals? 
What are the grounds for thinking that there must be some 
unique resolution of such conflicts awaiting the judge 's dis
covery and not calling for his choice? To be fair to Pound, it 
must be said that he probably conceived of the idea that a 
whole system with its principles and received values would 
provide a determinate ,  unique answer when particular legal 
rules ran out, not as a literal truth about legal systems but 
rather as a regulative ideal for judges to pursue ;  this process 
would dictate a salutary style of judicial decision and operate 
as a powerful constraint upon judicial choice rather than elim
inate altogether the need for such a choice . This relatively 
modest version of the Noble Dream as a constraint upon rather 
than as an always-available substitute for judicial choice is , I 
think ,  in the end also the message preached by Karl Llewellyn 
in his rich and turbulent advocacy of what he termed the grand 
style of judicial decision. This message is presented not in gen
eral theoretical terms, for which he had a great dis taste , but 
in the terminology of the craftsman. The judge , in cases where 
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particular rules - paper rules as they are sometimes deprecat
ingly called - prove indeterminate , is to 'carve '  his decision 
with the 'grain' of the system as a whole ,32 that is , in accord
ance with its broad principles and established values . Faced 
with the indeterminacies of the positive law the judge is not 
simply to decide , without further attention to the system,  as 
he thinks best. This is the most important constraint upon 
judicial choice and what accounts for the high measure of pre
dictability of judicial decision in appellate cases. I confess there 
is much in Llewellyn 's writing on this subject which I do not 
fully understand in spite of the patient, lucid, and exhaustive 
examination of it by his sympathetic English interpreter, Pro
fessor Twini�g.33 I think,  however, that in Llewellyn's version 
of the Noble 'Dream it is enough that when the judges choose , 
as they may have to, at the higher level of principles or re
ceived values, the alternatives presented to them at this level 
will all have the backing of great areas of the legal system 
comprehended under them, and so whichever alternative is 
chosen, it will have its feet firmly planted in the existing sys
tem and may be ranked as a decision warranted because con
trolled by law. 

Professor Ronald Dworkin 's contemporary version of the 
Noble Dream34 does not make any such compromise on these 
points , and he is, if he and Shakespeare will allow me to say 
so , the noblest dreamer of them all, with a wider and more 
expert philosophical base than his predecessors , and he con
centrates formidable powers of argument on the defence o f  
his theory. His theory of  adjudication i s  marked by  stress on 
many new distinctions ,  such as that between arguments of 
principle about existing entitlements or rights , which he 
thinks  it is the proper business of judge� to use in support of 
decisions, as contrasted with arguments of policy about 
aggregate welfare or collective goals, which are not the judge's 
business but the lelrislator's. None the less his theorv . in the 

3. See K. Llewellyn, The Com m on Law Tradition, supra n. 27 ,  at 2 22, where, 
in writing on 'Appellate Judging as a Craft of Law', Llewellyn states that 'I have 
tried to reach the idea in terms of working with rather than across or against the 
grain. • . •  to carve with the grain . • •  to reveal the latent rather than to impose 
new form, much less to obtrude an outside will.' 

3. See W. Twining, supra n. 1 3  • 
•• See Dworkin, 'Hard Cases ', 88 Harv. L. Rev. 1057  ( 19 7 5 ) ,  reprinted in R. 

Dworkin, Taking Rights Seriously 8 1  ( 1 9 77 ) .  
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senses I have already explained, is a holistic and particularistic 
one. Like Pound he rejects the idea that a legal system con
sists only of its explicit authoritative rules and emphasizes 
the importance of implicit unformulated principles ; and like 
Uewellyn he rejects the idea, which he attributes to positivist 
jurisprudence,  that the judge must, when the explicit rules 
prove indeterminate , push aside his law books and start to 
legislate in accordance with his personal morality or concep
tions of social good or justice. 

So for Dworkin, even in the hardest of hard cases where 
each of two alternative interpretations of a statute or two 
conflicting rules seems to fit equally well the already clearly 
established law, the judge is never to make law. So Oliver 
Wendell Holmes was, in Dworkin 's view, wrong in claiming 
that at such p oints the judge must exercise what he called 'the 
sovereign prerogative of choice '3s and must legislate even if 
only 'interstitially '. According to the new theory, the judge, 
however hard the case ,  is never to determine what the law 
shall be ; he is confined to saying what he believes is the law 
before his decision, though of course he may be mistaken. 
This means that he must always suppose that for every con
ceivable case there is some solution which is already law be
fore he decides the case and which awaits his discovery. ·  He 
must n ot suppose that the law is ever incomplete,  inconsist
ent, or indeterminate ; if it appears so ,  the fault is not in it, 
but in the judge 's limited human powers of discernment, so 
there is no space for a judge to make law by choosing between 
alternatives as to what shall be the law. 

Of course on this view the judge has to present arguments 
for what he believes to be the law. Very often his reasoning 
will take just the form I have illustrated from the great English 
case on products liability . That is, he must construct a gen
eral principle which will both justify and explain the previous 
course of decision in relation to this subject-matter and will 
also yield a definite answer for the new case. But of course that 
is only the start of his inquiry, for there may be a plurality of 
such general principles fitting equally well the existing law 
but yielding different solutions for the instant case. This 
posi tion was reached in the English courts when the general 

•• Holmes, 'Law in Science and Science in Law'. supra n. 28, at 239. 
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principle announced by Lord Atkin in  relation to  negligence 
came to be applied to cases of negligent misstatements on 
which persons had acted to their detriment .36 Professor 
Dworkin recognizes that at any level of inquiry into the sys
tem and the general principles which may be said to be imma
nent in the existing law there may be unresolved questions of 
this sort. To deal with them the judge must,  ideally at any 
rate , open up much wider-ranging questions of justice and 
political morality. In Professor Dworkin 's words , h e : 
must develop a theory of  the constitution, in the shape of a complex set 
of principles and policies that justify that scheme of government. . . . 
He must develop that theory by referring alternately to political philos
ophy and institutional detail. He must generate possible theories justi
fying different r aspects of the scheme and test the theories against the 
broader institution. 37 

When the discriminating power of this test is exhausted, he 
must 'elaborate the contest@d concepts that the successful 
theory employs , . 38 The judge thus must decide what concep
tion of the fundamental values protected by the system, such 
as liberty or personal dignity or equality, is superior. Plainly 
this is a Herculean task and Professor Dworkin rightly calls 
the judge, whom he imagines embarked on the construction 
of such a theory , Hercules.  He admits that different judges 
coming from different backgrounds may construc t  different 
and conflicting Herculean theories, and,  when this is so, it 
cannot be demonstrated that one of these is uniquely correct 
and the others wrong. Indeed ,  all may be wrong. None the 
less ,  to make sense of what they do, judges must believe that 
there is some single theory, however complex, and some single 
solution for the instant case derivable from it ,  which is 
uniquely correct. 

Professor Dworkin 's theory will, I am sure , much excite 
and stimulate both jurists and philosophers for a long time on 
both sides of the Atlantic . It has indeed already added much 
to the stock of valuable jurisprudential ideas. But if I may 
venture a prophecy, I think the chief criticism that it will at
tract will be of his insistence that, even if there is no way 

S. Mutual Life & Citizens Assurance Co. v. Evatt, [ 1 9 7 1 ]  A.C. 793. 
9 7  Dworkin, 'Hard Cases ', supra n. 34, at 1 08 5 ;  Taking R{ghts Seriously 

at 1 07 . 
• 8 Ibid. 
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of demonstrating which of two conflicting solutions, both 
equally well warranted by the existing law, is correct, still 
there must always be a single correct answer awaiting dis
covery. Lawyers might think that if a judge has conformed 
before he decides to all those constraints which distinguish 
judicial law-making from law-making by a legislator, above all 
if he has considered conscientiously and impartially what Pro
fessor Dworkin well calls the 'gravitational force '39 of the 
clearly established law and has arrived at a conclusion as to 
which of the alternatives open to him is most fair or just, no 
purpose is served by insisting that if a brother judge arrives 
after the same conscientious process at a different conclusion 
there is a unique right answer which would show which of the 
two judges, if either, is right, though this answer is laid up in 
a jurist 's heaven and no one can demonstrate what it is .  

Similarly , philosophers may dispute the claim that as a 
matter of logical coherence anyone who attempts to answer 
a question of value, whether it be the question which of two 
legal answers to a litigant 's claims is more just or fair, or which 
of two competitors in a beauty competition is more beautiful, 
or which of Shakespeare 's comedies is the funniest, must, in 
order to give sense to such questions, assume that there is a 
single objective right answer in all such cases. The corollary in 
the case of law is that what litigants are always entitled to 
have from the judge is the right answer ( though there is no 
means of  demonstrating what it is) , just as they would be en
titled to have a right answer to the question which of two 
buildings is the taller, where of course the correctness of the 
answer can be demonstrated by a public objective test. Per
haps both philosophers and lawyers might agree with Pro
fessor Kent Greenawalt of Columbia Law School who, after 
a patient examination of Professor Dworkin's attack on the 
idea that judges have a discretion in hard cases, concludes that 
' [  d] iscretion exists so long as no practical procedure exists 
for determining if a result is correct, informed lawyers dis
agree about the proper result, and a judge 's decision either 
way will not widely be considered a failure to perform his 
judicial responsibilities ,.40 

SP Ibid. at 1089,  Taking Rights Seriously at l I I .  
40 Greenawalt, 'Discretion and Judicial Decision : The Elusive Quest for the 

Fetters that Bind Judges', 75 Colum. L. Rev. 359 , 386 ( 1 975) .  
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Professor Dworkin 's version of the Noble Dream challenges 
at two crucial p oints two themes which have dominated 
English jurisprudence ever since Jeremy Bentham, in the year 
of American Independence, laid its foundations when he pub
lished his first  book.41 The first theme relates to the question 
just discussed. It is the insistence that, though the law may be 
at points incomplete or indeterminate, so far as it is determi
nate there are means of demonstrating what it is by reference 
to a legal system's criteria of validity or its basic provisions 
concerning the sources of law. All variants of English p ositivist 
jurisprudence subscribe to this view. The second theme dom
inating so much English jurisprudence is the utilitarian con
ception that Qoth judges and legislators , in considering what 
the law ought to be, may and indeed must at many points 
take account of general utility and of what will most advance 
the general welfare . Even a judge, though subject to many 
constraints . from which the legislature is free, may properly 
allow his de�ision between competing answers, each supported 
by the existing law, to be tipped by such u.tilitarian consider
ations. That is, he is not confined to asking what is the most 
fair or most just in accordance with distributive principles of 
justice . But for Professor Dworkin, a judge who thus steps 
into the area of what he calls policy, as distinct from prin
ciples determining individual rights, is treading forbidden 
ground reserved for the elected legislature . This is so because 
for him not only is the law a gapless system, but it �s a gapless 
system of rights or entitlements, determining what people are 
entitled to have as a matter of distributive justice , not what 
they should have because it is to the public advantage that 
they should have it. This exclusion of 'policy considerations ' 
will, I think, again run counter to the convictions of many 
lawyers that it is perfectly proper and indeed at times necess
ary for judges to take account of the impact of their decisions 
on the general community welfare�2 

Professor Dworkin 's exclusion of such considerations from 
the judge 's purview is part of the general hostility to utili
tarianism that charcterizes his work, and this point takes me 

4 1 J. Bentham, A Fragment on Government ( 1 7 76) .  
42 Others have reached the same conclusion. See Greenawalt, supra n. 40, at 

391 ; John Umana, 'Dworkin's "Rights Thesis '' ', 74 Mich. L Rev. 1 1 67 , 1 1 79-83 
( 1 9 7 6).  
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back to my general theme. It seems to the English observer 
that, in the United States ,  utilitarianism is currently on the 
defensive in the face not only of Professor Dworkin's work 
but also of the two very important contributions to political 
philosophy made by Professor Rawls 's Theory of Justice43 and 
Professor Nozick's Anarchy, State, and Utopia.44 These works 
have much affinity with the eighteenth-century doctrines of 
the unalienable rights of man.  In any case utilitarianism as a 
critique of law and society has generally been overshadowed 
in America by doctrines of individual rights .  None the less , it 
has penetrated ,  though not very far, into American theories 
of the judicial process. It has done this mainly in a form 
which leads easily into welfare economics, where the aggregate 
utility to be maximized is defined not in terms of pleasure , as 
in classical utilitarianism, but in terms of the satisfaction of 
expressed wants or revealed preferences . In this form it is to 
be found in scattered hints thrown out by Oliver Wendell 
Holmes that judges might soon have at their disposal to guide 
them in their necessary law-making tasks a science of law 
which would 'determine , so far as it can, the relative worth of 
our different social ends ',45 or, as he also puts it, would estab
lish the postulates of the law upon 'accurately measured social 
desires ',46 and that this would replace the present inarticulate 
and intuitive methods of judicial law-making. In this context 
Holmes spoke of the man of the future as the man of statistics 
and as the master of economics.47 

A similar conception of science applied to law seems to 
underlie Pound's sociological jurisprudence and its  attempt 
to analyse the conflicts which the law is called upon to resolve 
in terms of underlying interests, that is ,  in terms of wants or 
desires expressed as claims to legal recognition and enforce
ment. Many of the pages of this immensely prolific writer are 
dedicated to the classificatIon of such interests as individual ,  
social, and public.48 But coupled with this analysis i s  the con
ception of 'a science of social engineering which would show 
how conflicting interests might be ordered with what Pound 

43 J. Rawls, A Theory of Justice ( 1 9 7 1 ) .  
44 R. Nozick, Anarchy, State, and Utopia ( 1 9 74) .  
41 Holmes, 'Law in  Science and Science in  Law',  supra n .  28 , at  242. 
46 Ibid. at 226. 
47 Holmes, 'The Path of the Law', supra n. 2,  at 187 .  
4' 3 R. Pound, ]urisprudence 1 6-324 ( 1 959) .  
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calls the least friction or waste or with the least sacrifice of 
the total scheme of interests as a whole .49 To do this Pound 
acknowledges that there must be some method of weighing 
or valuing the conflicting i tems, and so some form of quanti
fication , but his discussion does not provide it. 

If these two flirtations with the idea of a science of law
making, whether by legislator or judge, rest on any coherent 
philosophy, it is that of utilitarianism. But utilitarianism is 
quite explicitly acknowledged as the inspiration of the con
temporary Chicago-bred school of the economic analysis of 
law,50 which now has ' a great hold upon American teaching 
of the law of torts. This school of thought claims to have laid 
bare a profo:und relationship between law and economic 
order. As an e'xplanatory theory it is the claim that great areas 
of the common law may be illuminatingly seen as mimicking 
an economic market, for many established legal rules are con
sistent with the conception of law as a system of incentives , 
used to ensure that economic resources are allocated to uses 
which :aie economically most efficient, where efficiency is 
defined as maximizing aggregate want-satisfaction. This is said 
to be the implicit economic logic of the law. But on its critical 
or normative side, the theory claims to provide a rational, 
impartial, and objective s tandard for the determination of 
legal disputes where the question is who should bear a loss. 
Thus, to take one of its simplest examples ,  for this theory the 
point of the imposition of legal liability for negligence causing 
harm to others is to provide an incentive to take, economically 
justified ,  utility-maximizing precautions against causing such 
harm, that is, precautions the cost of which is less than the 
loss caused by their neglect discounted by the probability of 
its occurrence. This theory of incentives runs strongly counter 
not only to Professor Dworkin 's theory that the judge must 
not concern himself with considerations of general utility but 
also with the conventional idea that liability in negligence is 

49 1 R. Pound, Jurispntdence 545 ( 1959) ; 3 R. Pound, Jurispntdence 3 30-1 ; 
R. Pound, Justice According to Law 3 ( 1 95 1 ) ;  R. Pound, Social Control Through 
Law 64-5 ( 1 942) . 

• 0 See R. Posner, Economic Analysis of Law ( 1 9 72) .  Professor Posner has since 
distinguished his theory from utilitarianism on the ground that it does not require 
the maximization of aggregate utility or want-satisfaction but the maximization 
of wealth. See his 'Utilitarianism, Economics and Legal Theory' in 8 J. Legal Stud. 
1 04 ( 1 979) . 
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at least sometimes imposed as a matter of justice between the 
parties, on the footing that the victim of another 's negligence 
has a moral right to have his loss made good by the negligent 
party , so far as monetary compensation can do this. To the 
question why, if the law is only concerned with the provision 
of incentives, should not this be done by fines payable to the 
state , instead of by damages paid in private litigation to the 
vic tims, the theory returns the answer, which is perhaps more 
ingenious than convincing, that the latter ( damages paid to the 
victim) ,  in its turn, is an incentive for victims to bring cases 
of negligence to official notice , and that the result will be a 
far more effective deterrent than could be provided by any 
central criminal-law-type agency p olicing negligent conduct 
and imposing fines.5 1 

No one who has read Professor Posner 's elaborate and re
fined work and the large literature which has grown out of it, 
designed to establish these utilitarian underpinnings of the 
law, could fail to profit. This is not, I think, because it suc
ceeds in its ostensible purpose, but because its detailed ingen
uity admirably forces one to think what else is needed besides 
a theory of utility for a satisfactory , explanatory, and critical 
theory of legal decisions. It becomes clear that in general what 
is needed is a theory of individual moral rights and their re
lationship to other values pursued through law, a theory of 
far greater comprehensiveness and detailed articulation than 
any so far provided. 

In conclusion let me say this : I have portrayed American 
jurisprudence as beset by two extremes, the Nightmare and 
the Noble Dream : the view that judges always make and never 
find the law they impose on litigants, and the opposed view 
that they never make it. Like any other nightmare and any 
other dream, these two are, in my view, illusions , though they 
have much of value to teach the jurist in his waking hours. 
The truth, perhaps unexciting, is that sometimes judges do one 
and sometimes the other. It is not of course a matter of in
difference but of very great importance which they do and 
when and how they do it . That is a topic for another occasion. 

51  See Posner, 'A Theory of Negligence' ,  1 J. Legal Stud. 29 , 48 ( 1 9 72 ) .  



Essay 5 

1 7 76- 1 9 7 6 :  Law in the Perspective 
of Philosophy 

I 

As an Englishman I am delighted to add my contribution to 
this celebration of the great events of 1 7 76 .  You did well, if  
I may say so, for yourselves ,  for us, and for the world to make 
that break, of which not the least important product has been 
the development here of fresh and, as we see them, charac
teristically American interpretations of the nature and signifi
cance of law. 

The perspective in which I shall invite you to see the law is 
to relate certain ideas now astir, particularly in this country, in 
political philosophy and jurisprudence to those which sprang 
into vigorous life just two hundred years ago. No English law
yer, certainly no English philosopher of law, could forget 
that year of wonders 1 7 76,  which saw the publication of the 
Declaration of Independence, the first volume of Gibbon 's 
Decline and Fall of the Roman Empire , and Adam Smith 's 
Wealth of Nations, was also the year of the anonymous pub
lication of Jeremy Bentham's first book, The Fragment on 
Government ,  which contained his first formulation of  the 
principle of utility and the germ of nearly all his later thinking 
about law and the science of law. It is , I think, less well 
known that in the same year, 1 7 76 ,  Bentham contributed ,  
again anonymously, to An Answer to  the Declaration of the 
A merican Congress/ a brief, brusque, and satirical attack on 
the philosophical preamble of the Declaration and on the 

1 An Answer to the Declaration of the American Congress (London 1 7 76) .  
The author of the main part of this work was J ohn Lind ( 1 7 3 7-8 1 ), Bentham's 
close friend and collaborator who began with him the project of a strict examin
ation of Blackstone 's Commentaries from which grew Bentham's Comment on 
the Commentaries and of which A Fragment on Government was an offshoot. 
Bentham's contribution is included in the 'Short Review of the Declaration' at 
pp� 1 20-2 of Lind's book and is identified as Bentham's work by his letter to 
Lind written in September 1 7 76 now published in The Correspondence of 
Jeremy Bentham , i. 341-4 in The Collected Works of Jeremy Bentham (London 
1 9 70) .  



146 AMERICAN JURISPRUDENCE 

doctrines of the natural equality of men and of their un
alienable rights . 

In The Fragment on Government, published four months 
before the Declaration of Independence , Bentham described 
the principle of  utility as ' the fundamental axiom according 
to which the greatest happiness of the greatest number is the 
measure of right and wrong'. In Bentham 's hands this maxim 
was to provide among other things the justification for the 
exercise of government of men by coercive laws and the justi
fication both for obedience to laws and,  when occasion re
quired it, for withholding obedience . So utilitarianism became 
a justificatory theory of government and of the limits of 
government.  In his contribution to the Answer to the Declar
ation of the American Congress, Bentham attacked the alterna
tive justification for these things which was offered by the 
doctrine of unalienable rights of man. In so doing he fired the 
first, light shots of destructive analysis ,  which developed into 
a l engthy and heavy bombardment when seventeen years later 
the doctrine reappeared in the French Declaration of the 
Rights of Man.2 

Jeremy Bentham thus opened in 1 7 76  with these two 
works a whole epoch in that area of philosophy which is of 
peculiar relevance and concern to the lawyer. Moreover even 
if, in the narrow English style , we conceive of jurisprudence 
as lying outside the scope of political philosophy or theory , 
it is true that in jurisprudence also Bentham's thoughts , pub
lished just two hundred years ago, have been enormously 
influential and persistent. During the years since his death in 
1 8 3 2  much argument and counter-argument about the nature 
of law, about the relation between law and morality , and 
about the forms of legal reasoning appropriate to legal adjudi 
cation have circled round ideas to be found in  Bentham's 
works . The most fundamental of these ideas is that law, 
good or bad, is a man-made artifact which men create and 
add to the world by the exercise of their wil : n ot something 
which they discover through the exercise of their reason to 
be already in the world. There are indeed good reasons for 
having laws , but a reason for a law, even a good reason ,  is 

• Anarchical Fallacies, being an exarirination of the Declaration of Rights issued 
during the French Revolution, in Bentham's Works (Bowring edn. , 1838-43) ,  ii. 
491-534. 
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not a law any more, so Bentham thought, than 'hunger is 
bread '. 3 On this foundation rested the famous definition of 
laws as the commands , prohibitions , or permissions of a sov
ereign legislature, either issued explicitly and directly by the 
sovereign, or indirectly through subordinates whose mandates 
the sovereign explicitly authorizes or tacitly adopts .4 

With these fundamental ideas went the sharp severance 
which Bentham made in The Fragment on Government be
tween law as it  is and law as it ought to be (and between an 
analytical or, as he termed it, expository jurisprudence and a 
critical or censorial jurisprudence) , and his insistence in the 
same work that the foundations of a legal system are not to be 
found in any ,moral or justificatory theory, but are properly 
described in the morally and evaluatively neutral terms of a 
general habit of obedience to a sovereign legislature. This clus
ter of ideas opened the long positivist tradition in English jur
isprudence. Transmitted through the medium of John Austin's 
work, in a style more easily assimilable than Bentham's by 
lawyers wh� were not also philosophers, this tradition has of 
course profoundly and, as some think, disastrously, influ
enced English legal education and the English conception of 
the judicial function, and left its profound imprint on English 
legal thought in general . 

Even in the United S tates the leading themes of Benthamite 
jurisprudence have reverberated, though, to continue the 
musical metaphor, they have been transposed into another 
key, the American law-making court replacing the British 
sovereign legislature as the chief focus of attention. John 
Chipman Gray in The Nature and Sources of Law explicitly 
endorsed and indeed applauded the Benthamite and Austinian 
distinction between law as it is and law as an ideal of what 
ought to be,S and Holmes,  who had read with care and re
sponded to much of Austin 's work, finding its apparent tough
ness congenial to his temperament, was advocating what was 
in essence the same distinction when. he argued that the clear
minded jurist should wash the notion of legal obligation and 

• Op. cit. n. 2 supra, p. 501 , and Pannomial Fragments in Bentham's Works , 
iii. 2 2 1 .  

4 See Of Laws in General, chs. 1 and 2 , at 1 -33 i n  Collected Works of Jeremy 
Bentham (London, 1 9 70) .  

• The Nature and Sources of Law (first published New York 1 909) , ch. 4,  
sections 2 1 3-14. 
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duty in 'cynical acid '6 so as to free law from a perennial and 
obscuring confusion with morality. 

Such then were the leading ideas with which an epoch 
opened in both political and legal theory in 1 7 7 6 .  But there 
are signs that this epoch may now be closing. Utilitarianism, 
which for long was regarded as the sober , workmanlike English 
manifestation of the European Enlightenment, and was cer
tainly the fountain of great reforms of the archaic English 
iegal system and the inspiration of progressive thought in 
England and elsewhere , is now seen by many thinkers to have 
a darker, m ore sinister side licensing anything to be done to 
individuals, any sacrifice, in the pursuit of the ultimate goal of 
maximizing the aggregate or average welfare of a community. 
Moreover, much of the most interesting current work among 
American political philosophers - and I am thinking here of 
John Rawls 's  Theory of Justice and Robert Nozick's Anarchy, 
State, and Utopia - is not only frankly hostile to utilitarian
ism but identifies as utilitarianism's cardinal sin its failure to 
recognize that the division of humanity into separate individ
uals is a fact of great moral importance which confers on 
certain interests of individuals a title to inviolability, to be 
maintained even where to maintain it may reduce the level of 
aggregate or average welfare below that which could otherwise 
be achieved. Plainly a social philosophy in this temper has 
much affinity with the eighteenth-century doctrines of the 
unalienable rights of man which were for long thought to have 
succumbed to their great utilitarian critic . In jurisprudence , 
in suggesting that we may be at the end of an epoch and the 
beginning of a new one, I am thinking of the work of my 
American successor in the Chair of Jurisprudence at Oxford, 
Professor Ronald Dworkin. This is marked by the same an
tipathy to utilitarianism 7 and the same insistence on the in
dependent importance of individual rights , but is also marked 
by a new formS of the ancient theory that there are vital con
ceptual connections between law and principles of justice 
which justify the law, to which , it is said, positivism has been 
blind and blinded its victims. 

6 Oliver Wendell Holmes, 'The Path of the Law' (an address of 189 7) ,  in 
Collected Legal Papers (London 1 920) ,  1 74. 

7 'On Taking Rights Seriously ' ,  in Oxford Essays in Jurispntdence, 2nd series, 
ed. A. W. B. Simpson. • 'Hard Cases'  88 Harv. L. Rev. 1 057 ( 1 9 75 ) .  
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Of course criticism of Bentham's form of utilitarianism is 
no new thing. For a century at least in England and America 
there has been a stream of intermittent, unsystematic ,  and 
piecemeal criticism of Bentham's legacy to political philos
ophy and jurisprudence . Till recently the criticisms had been 
absorbed as matters calling for refinement, qualification, or 
reinterpretation of the doctrines and not outright rejection, 
even if in the case of some of the reinterpretations, notably 
John Stuart Mill 's distinctively libertarian and individualistic 
version of the notion of utility, it  might seem that the spirit 
of Bentham 's doctrine was quite transformed and only the 
terminology in which it is formulated remains the same . But 
the three contemporary writers whom I have mentioned are 
different and it is a phenomenon of importance that in spite 
of many differences of  doctrine and political implications , 
the liveliest  and most interesting modern writings in p olitical 
and legal theory contain frank and fundamental challenges to 
Bentham's thought about law and politics . S o  in the remainder 
of this sh'brt paper I shall take two examples of the new ideas 
and I shall raise the question - no more - whether we should 
do well to regard them as disposing finally of Bentham's 
thought in these fields. 

II 

First,  then, the doctrine of natural unalienable rights . In his 
attack in 1 7 7 6  on the Declaration of Independence Bentham 
allows that the concept of a non-positive right, that is one not 
created by the law or social custom, is coherent and not self
contradictory, though his own view was that it was indeed 
self-contradictory and a species of nonsense. Within the frame
work of this provisional concession, Bentham focused his 
criticism of the Declaration of Independence on the absurdity 
of combining the assertion that there are unalienable rights 
with the assertion that government is necessary to protect 
them and legi timate when it does so. This was absurd in 
Bentham's view because the exercise of the necessary powers 
of any government must constantly restrict the exercise by 
the individual of his alleged unalienable rights. 
They see not or wil not seem to see that nothing that was ever called 
government ever was or could be in any instance exercised save at the 
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expense of one or other of those rights : that, in as many instances as 
government is ever exercised some one or other of these pretended un
alienable rights is alienated_ . . .  If the right of pursuit of happiness is a 
right unalienable , why are thieves restrained from pursuing it by theft , 
murderers by murder and rebels by rebellion?9 

Taken strictly as offering unqualified guarantees of certain 
liberties ,  the doctrine is essentially anarchical, and anarchists 
have not b een slow to invoke it in support of their claim that 
the State is ,  morally speaking, illegitimate . Bentham insisted 
that no political principles with the rigidity of the doctrine of 
unalienable specific rights could have any application in the 
real world  where men live their lives. Such principles belong 
to Utopia ;  that is Nowhere or an imaginary world, and accord
ingly ,he s tigmatized the doctrine as the product not of reason 
but of mere imagination, IO  and complained that such princi
ples were 'deaf, unyielding and inflexible, principles which will 
hear of no modification , which will look at no calculation ' , l l 
which, i f  instead of imagination reason were consulted, would 
be seen to be unnecessary. 

This form of criticism was amplified by Bentham when he 
came to deal with the French Declaration of the Rights of 
Man by the demonstration that unalienable rights construed 
as guarantees of specific liberties of action were not only in
compatible with government but were doomed to constant 
conflict with each other. Simple and crude as this form of 
criticism may seem, it became and remained for decades the 
standard obj ection to the doctrine of fixed natural rights . In
deed its vitality is paradoxically confirmed by one of the 
works which I have already mentioned, Nozick 's Anarchy, 
State, and Utopia . For at the outset Nozick raises  precisely 
Bentham 's question and asks 'How much room do individual 
rights leave for government? ,12  What is astonishing is that 
Nozick in effect gives Bentham 's answer : 'No room except in 

• The passa�s quoted here are from Bentham's draft of his letter to Lind of 
September 1 7 7 6  ( see n. 1 supra) . The text published by Lind in his Answer to the 
Declaration of the American Congress differs in certain points of detail but re
produces the substance of these passages. The published text adds however ( 1 22) 
the words 'Here they have put the axe to the root of all Government.' 

1 0 'Imagination with its favourite instrument the word "right' ' '. Plan of Par
liamentary Reform in Bentham's Works , iii. 5 15,  cf. Anarchical Fallacies , ibid. 
523.  

1 1  Plan of Parliamentary Reform ,  Bentham's Works , iii. 467 n .  
12 Nozick, Anarchy, State, and Utopia 1 ( 19 74) . 
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an imaginary world' .  For that is the message of his ingenious 
and brilliant work. Thus Nozick argues that, granted a set of 
natural rights , such as not to be killed, assaulted, coerced, 
and not to have property taken or destroyed, and not to be 
limited in the use of property, only a minimal form of State, 
the so-called nightwatchman State , whose functions are lim
ited to the punishment of violations of such rights , can be 
legitimate . Moreover given these natural rights even this  min
imal form of State could be  justified only under conditions 
of which Bentham never thought and must be forgiven for fail
ing to do so, for they are conditions produced out of Nozick 's 
lively imagination which are highly unlikely to be satisfied 
in the real as �ontrasted with the imaginary world. The con
ditions in question are that the State should have arisen 
through individuals voluntarily joining a private association 
which might eventually achieve, without infringing any natu
ral rights ,  dominance in a limited territory even if not  every
one joined it: But all this seems indeed imaginary and to 
have littJ.�· relevance to a world where States do not arise in 
this way. 

So Nozick's theory seems just tailor-made for Bentham 's 
accusatioJ). that talk of unalienable rights taken strictly be
longs only to the world of the imagination. Bentham of course 
realized that defenders of the doctrine would disclaim such 
rigid unqualified interpretations of it and while speaking of 
rights as 'unalienable ' would admit limitations of scope , quali
fications and exceptions and balancing, both of right against 
right, and right against general welfare , or would even be con
tent to view them merely as ideal directions to governments 
to do the best they can for certain individual interests. But he 
claimed that the doctrine would then be nugatory . To support 
this point he could have cited some famous - or infamous -
examples from America, where express declarations of natural 
rights to liberty incorporated into State constitutions were 
held not to affect the slave-owner's rights to property in his 
slaves . 1 3  S o  he depicted the French advocates of natural rights 

'4 E,g. the interpretation of  the 'free and equal '  clause of the Virginia Bill of 
Rights ( 1 776 )  in Hudgins v. Wright 1 1  Va. ( 1  Hen &: M.) 1 33  at 141  discussed by 
Professor R. M. Cover in Justice Accused: Anti slavery and the Judicial Process 
(Yale 1 9 76) , 52-4. See Bentham's observations on such declarations of rights in 
An Introduction to the Principles of Morals and Legislation, 309-1 0 in Collected 
Works of Jeremy Bentham , op . cit. n. 1 supra. 
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as on the horns of a dilemma between the impossible and the 
nugatory. 1 4  In this I think he was wrong: there is certainly 
more to be said about the relationship between basic human 
rights and other values than he allows. But in spite of recent 
work I do not think we yet have a satisfactory theory show
ing how respect for such rights is to be combined with the 
pursuit of other values. Some theories seem to me to throw 
out the baby ( that is basic rights compatible with each other 
and with government) with the bath-water of excessive rigid
ity. Other theories - perhaps Professor Nozick's among them 
- do worse:  they throw out the baby and keep the bath-water. 

III 

I tum now to my second topic, the modern challenge to the 
legal positivism inherited from Bentham. Here I can only con
sider, although very briefly , one aspect of this modem chal
lenge : namely the new form of the old indictment that the 
positivist has misrepresented the nature of the judicial pro
cess. Here there has been an astonishing volte-face among the 
critics. Indeed, if I may use the language of 1 7 76 ,  it is 'the 
world turned upside down' .  I say this because twenty years 
ago when I came to Harvard to lecture on my own brand of 
legal theory, the sin imputed to positivist conceptions of the 
judicial function was 'formalism' ,  'conceptualism ', 'mechan
ical' or 'slot machine ' jurisprudence or an excessive belief in 
the use of 'logic ' in reaching decisions . The positivist was 
said to believe (though in fact neither Bentham nor Austin 
ever did believe this) that correct judicial decisions were 
always the conclusions of syllogisms reached by pure deduct
ive reasoning from clear predetermined legal rules serving as 
major premises. It was said that the positivist jurists, and 
judges misled by them, ignored the indeterminacy at the bor
derlirie of many constitutional provisions, the open-ended 
character of many statutes and the unsettled or conflicting 
scope of many precedents which left leeways open to the 
judge and made a choice on his part inescapable . So that 
ultimately, the critics urged, to reach a decision, the judge 
has to choose between competing alternatives,  and such a 

14 Anarchical Fallacies, op. cit. n. 1 0  supra , 493 ,  502 ( 'nonsensical or nugatory 
and in both cases mischievous : such is the alternative'),  502, 507 , 5 1 0  and 534. 
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choice, i f  rational, would have to  be  made in the light of 
social policies and values that took him outside what the posi
tivist called law. So on this view, intended to correct the then 
errors of positivism, the judge sometimes made law, though 
unlike a legislator he was no doubt constrained in various 
ways, hemmed in by the existing law which ruled  out many 
alternatives and imposed on him a duty to weigh, as best he 
could, before reaching a decision various , sometimes compet
ing, presumptions representing the received values of the legal 
system. 

But the new critique of positivism expounded with great 
power and subtlety and also complexity by Professor Dworkin 
reverses these t accusations against positivism and holds the 
positivists ' cardinal sin no longer to be 'formalism '  or belief 
in a 'mechanical ' theory of judicial decision but to consist in 
a mistaken assimilation of the judge 's task in deciding hard r 
cases to a legislative or law-making choice . IS Litigants, it is 
said, are always entitled to have from judges an application 
of exist'in'g law to them, not the making of new law for them. 
For a judge to make such law would not only be unjust where 
decisions have retroactive force, but, where judges are not 
elected, they would be undemocratic. 

But the old and new errors of positivism do not, according 
to this new critique, exhaust the alternatives .  There is a third 
alternative which is also a v£a med£a between classical natural 
law theory and positivism. For over every legal system - or 
rath er over the mass of constitutional law, statutes ,  and pre
cedents which a community at a given time accepts as clear 
and settled law - there is exactly what Oliver Wendell Holmes 
denied, 'a brooding omnipresence ' of general principles of 
fairness and justice . These are not to 'be identified with posi
tive constitutional provisions, enactments or authoritative de
cisions, but are presupposed by these taken together as their 
implicit justification and are to be inferred from them. From 
this body of principles, which, in our system, includes con
ceptions of individual dignity and freedom, rules can be de
duced to solve correctly those hard cases where separate 
positive constitutional provisions , enactments, and precedents 
give incomplete ,  ambiguous , or conflicting guidance_  It is to 

1 1  See his 'Hard Cases ', op. cit. n. 8 supra. 
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these implicit principles manifested in the body of existing 
clear positive law that judges must turn to find the law which 
will serve to decide hard cases, and they exis t as law before 
he turns to them. So the belief that judges can in deciding such 
cases properly make law even 'interstitially ' can be discarded 
as a misleading positivist error. On this view Holmes was 
wrong in stating that when the law is in doubt 'even if it 
is disguised and unconscious the judges are called upon to 

if exercise the sovereign prerogative of choice '. 1 6  On the con
trary, according to the new theory with its expanded version 
of what law is , there always awaits the judge's discovery some 
pre-existing law adequate to dispose of the case with superior 
claims over competing alternatives, which might also be re
garded as implici t in the body of existing positive law, to be 
best fitted to it .  

Of course only a superhuman being (Dworkin calls him 
'Hercules ') commanding a god 's-eye view of the whole legal 
system could be certain that he had identified correctly the 
one consistent set of principles which will both explain and 
justify the whole mass of clear and settled positive law, and 
also yield the correct rule of decision for the instant contro
versial case. Ordinary mortals, including judges , can only in
fer from the body of already decided or settled law these 

. general abstract principles .  They can only attempt to deter
mine them by framing explanatory and jus tificatory hypo
theses. The hypotheses of different judges may conflic t, but 
when a judge adopts one rather than another he is not on this 
theory choosing what is to be the law and so 'making' it, but 
acting on what he thinks is the best evidence as to what the 
law already is ; for the law itself on this view is not, as the 
positivist claims it sometimes is, ever incomplete or indeter-

" minate . The fault is not in it ; but in our limited powers of 
discernment. Even when the positive law has proved to be un
settled something always already was the law for every case, 
however 'hard ' .  

Profess or Dworkin has recently provided a most striking 
example of the working of this theory in his recent reflections 
on Professor Cover's admirable study of anti-slavery and the 

. .  'Law in S cience ; S cience in Law'  (address of 1899) in Collected Legal 
Papers , 239 .  
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judicial process . 1 7  Before the Civil War famous judges like 
] oseph Story and Lemuel Shaw in Massachusetts , who were 
passionately opposed to slavery, none the les s  after much 
agony enforced the Fugi tive Slave Acts passed by Congress , 
and ordered slaves who had escaped to free States to be taken 
back by their masters . The judges did this , distasteful as i t  
was to them, because according to Professor Dworkin they 
thought it was their judicial duty to follow the clear inten
tions of the legislators in Congress who had enacted the Fugi
tive Slave Acts and the clearly manifested intention of the 
Constitutional Convention embodied as part of the grand com
promise between the slave States and free States in Article 4 
of the Constitution. This provided that the escaped slave 'shall 
not in consequence of any law or regulation of a State to 
which he had escaped be discharged from that service but 
shall be delivered up on claim of the party to whom his ser
vice or labour may be due ' .  The judges who with such agony 
suppressed their own moral qualms in this way in order to do 
what they saw as their duty to enforce the law were guilty 
according to Professor Dworkin 's theory of a 'failure in juris
prudence ' .  If only they had been willing to think along the 
lines proposed by this new theory , they could have found im
plicit principles better fitting the existing law than any rivals 
and strong enough to yield a clear decision in favour of the 
slaves.  For according to this theory : 

The general structure of the American Constitution presupposed a con
ception of individual freedom antagonistic to slavery , a conception of 
pro cedural justice that condemned the procedures establish� b y  the 
Fugitive Slave Acts, and a conception of federalism inconsistent with the 
idea that the S tate of Massachusetts had no power to supervise the cap
ture of men and women within its territory. These principles were not 
simply the personal morality of a few judges,  which they set aside in the 
interests of obj ectivity. They were rather, on this theory o f  what law is, 
more central to the law than were the particular and transitory p olicies 
of the slavery compromise .  

So judges like Story and Shaw could and should have given 
effect to them in discharge of their duty to apply the law. 

Much that Professor Dworkin says in the course of devel
oping this conception of the unity of law wi th its justificatory 

1 7 Review of Cover, Justice Accused: Anti slavery and the Judicial Process, in 
Times Literary Supplement, 5 December 1 9 7 5 ,  p. 1437 .  
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theory seems to me exceedingly well taken against some in
cautious descriptions of what judges do, and against some 
hasty claims as to what they should do in those cases where 
particular parts of the law offer no clear guidance . As he 
rightly says, judges on reaching that juncture do not and 
should not put their law books aside and choose without 
fuller reference to the existing law, according to their own 
social policy or moral intuition. They do seek and often find 
fuller guidance in the body of existing positive law which im
poses constraints upon their decision and exercises what, in a 
striking phrase ,  Professor Dworkin well calls 'a gravitational 
pull ' (even if it is only one of analogy) over it. So  that the 
decision, when it comes, may seem to the judge to have been 
latent or immanent in the law. None the less anyone consider
ing this theory and especially its application to the Fugitive 
Slave cases must I think be visited by doubts on two main 
scores . The first is the latitude which Professor Dworkin per
mits himself and so would allow to the courts in drawing the 
line of distinction between what is to be taken as settled law 
from which the guiding justificatory principles are to be de
rived ,  and what as unsettled law providing the hard cases to 
be decided by reference to the principles so derived.  Thus for 
the theory to have any application to the Fugitive Slave Act 
cases the relevant law must at the time of the decision be 
taken not to have been settled .  But the judges themselves ; as 
Professor Dworkin says, said that it was settled. 'The law was 
not already settled though the judges said it was . '  He implies 
that the judges could not have believed what they said for 
according to him in spite of what they said they believed they 
were making new law. 'The decisions were surprising not be
cause the judges refused to bend the law to their own con
victions but because though they believed they were making 
new law, they made law they themselves thought immoral . ' 

More important is the doubt whether Professor Dworkin 
has established something which is central to his case, namely 
that a judge will not frequently be faced with alternative 
equally correct ways of applying this theory, when, in seeking 
to avoid ' the failure in jurisprudence '  of which Story and 
Shaw were guilty, he tries to extract from the exis ting law 

1 8  Cf. Times Literary Supplement , 5 December 1 975 ,  p. 143 7 ,  with Professor 
Dworkin's letter in ibid. , 9 January 1 9 76 ,  p. 35 .  
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the principle that will yield the correct decision in a hard case.  
It  is right and illuminating to speak of the existing law as 
exerting a gravitational pull over the judge, but that there will 
not quite often be equal gravitational pulls in different direc
tions seems to me something still to be shown. It i s  plain from 
Professor Dworkin's exposition that the underlying justificat
ory theory of the existing law from which the judges are to 
extract rules of decision includes principles that are hugely 
general  and abstract and I find it difficult to believe that 
among these just one principle or set of principles can be 
shown to fit the existing settled law better than any other. 
Principles supporting the decisions against the slaves seem to 
fit the then existing law at least as well as those proffered by 
Professor Dworkin. 1 9  

How would Bentham have viewed this intriguing and sug
gestive new theory and the claim that in failing to take this 
wider view of the law judges like Joseph Story were guilty of 
a failure in jurisprudence , exposing themselves to needless 
agonies? He would undoubtedly have thought it was an ex
tension to the law as a whole of Blackstone 's theory of the 
common law according to which the judge 's decisions do not 
make the law but are merely evidence of what the law is .  The 
crucial question is whether the new theory can escape the 
criticism which Bentham made of Blackstone 's theory, namely 
that it was a fiction which would enable the judge , in the 
misleading guise of finding what the law behind the positive 
law realy is , to invest his own personal, moral or political 
views with a spurious objectivity as already law. All depends 
on the claim which Professor Dworkin makes with great 

It  Thus Joseph Story and Lemuel Shaw, had they followed Professor Dworkin's 
theory , might have extracted from the then existing law the foUowing principles 
instead of those fonnulated by Professor Dworkin ( 1 55 supra) :  
( 1 )  The general structure o f  the American Constitution presupposes that a com
promise between different states with different institutions is to be maintained 
even at the cost of individual liberty involved in the effective enforcement of  a 
slave-owner's rights, where slavery is recognized by an individual state. 
( 2 )  The conception of federalism and procedural justice presupposed by the exist
ing law consequently requires that a slave owner's claims to the return of an alleged 
escaped slave be adjudicated in the owner's state which recognizes the institution 
of slavery and where the best evidence of  the status of the alleged slave is likely to 
be found. 

. 

( I am indebted to J. L. Mackie's article 'The Third Theory of Law', Philosophy 
and Public Affairs ( 1 9 7 1 ) , 3 7 ,  for the suggestion that principles of this kind might 
be extracted by Professor Dworkin's method from the then existing 'settled' law.) 
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power and subtlety, to which I have been unable to do justice 
here , that when hard cases arise equally plausible and well
based explanatory hypotheses as to what the latent law is 
will not be  available. This is ' a claim I think has still to be 
evaluated. 

So to sum up : in my perspective for the future of law and 
philosophy, there is much unfinished business . At a time 
when, both in my country and in yours, substantive issues of 
social p olicy are much discussed in terms of individuals ' rights, 
we still need a satisfactory theory of basic human rights and 
their relationship to other values pursued through law. So too, 
if positivism in jurisprudence is to be finally laid to rest, we 
still need  a demonstration that an expanded concept of law 
which includes for every legal system a unique set of justifi
catory principles as a reserve for the solution of hard cases, 
will illumine and not obscure the description and the perform
ance of the judge 's task. But judging from the work in pro
gress the prospects that we shall have at least some of these 
things are good. Certainly American philosophers are more 
likely than any others to provide them ; but let us hope it will 
not take them another two hundred years . 

POSTSCRIPT 

See for criticisms : R. Dworkin , Taking R igh ts Seriously {2nd impression 
1 9 78 ) , 360-3 . 
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Essay 6 

S candinavian Realism 

English and Scandinavian legal theory have long shared many 
points of view. Among these are the belief that law is some
thing man-made and made for men ; hostility or indifference 
to doctrines of natural law at least in the scholastic form ; and 
a general disbelief in the capacity of philosophical systems to 
throw light eith er on what law is or what it ought to be .  Yet 
notwithstanding these similarities the principal Scandinavian 
tradition in legal theory has a different tone from its English 
counterpart .  Though professedly sceptical in aim and empiri
cal in method,  it is much more like a kind of philosophy. The 
work of the founder o f  this tradition, Axel Hagerstrom , had 
for its motto Censeo metaphysicam esse delendam, and i s  a 
sustained effort to show that notions commonly accep ted as 
essential parts of the structure of law such as rights , duties , 
transfers of rights, and validity , are in part comp osed of 
superstitious beliefs ,  'myths' , 'fictions ' ,  'magic ' or rank con
fusion. This tradition , continued in the work of his disciples 
Lundstedt, Olivecrona and Alf Ross ,  has made contact with 
b oth American 'rule-scepticism'  and contemporary linguistic 
philosophy.  Its latest most sophis ticated product  is Ross 's 
book On Law and Justice . 1 

This is in many ways an interesting book, and at points a 
brilliant one, though by no means free from the fiery dog
matism of Scandinavian 'realis t '  jurisprudence .  Ross is less 
tortuous and obscure than Hagerstrom, less naIve and pro
fessorial than Lundstedt;  and richer in illuminating examples 
and concrete detail, if  less urbane, than Olivecrona. He writes 
in a clear, interesting, and at times racy s tyle ; though these 
felicities may be in part due to the great skill of the translator . 
Moreover, whatever may be thought of the author's general 
theory, his eye for legal detail is always shrewd and discerning. 
Many a lawyer and judge would be better off for reading his 
powerful pages dealing with interpretation of s tatute. 

1 On Law and Justice (London 1 958) .  
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The inspiration of the book generally is a saeva indignatio 
against metaphysical confusions and pseudo-rational concepts 
which still lurk, according to Ross, in conventional accounts 
of the structure of law, and in theories concerning the s tan
dards of morals and justice used in the criticism or evaluation 
of law. So the author is hostile both to the tradition of natu
ral law and to formalism, even when it is the formalism of 
'positivists ' like Kelsen. Both these sin against the author's 
guiding principle that law and the criticism of law must be 
interpreted in terms of 'social facts ' .  The methods of 'modern 
empirical science ' must be used, and legal thinking must 
be explained in terms of 'the same logic as that on which 
other empirical sciences are based'. 

Though there is much that is questionable, indeed blinding, 
in the attempt to force the analysis of legal concepts or of any 
rules into the framework adapted for the empirical sciences, 
Ross 's sceptical attack on conventional doctrines is far more 
sophisticated than many previous attempts to uncover behind 
legal forms and theories the 'facts of social reality ' . The book 
falls into two parts . The first nine chapters are concerned with 
the s tructure of law and the analysis of its leading notions ; 
the last eight with the standards used in its criticism. In both 
cases the author's aim is to dispel misconceptions often in
grained in the vocabulary of law and morals,  and to replace 
these either by rational empirical conceptions or by frank 
acknowledgment of the points at which 'irrational ' elements 
must intrude into the management of social life . 

I shall deal first with the second part of  the book. Though 
interesting, this is less original than the firs t, owing much to 
Popper 's The Open So ciety and its Enemies and Stevenson's 
Ethics and Language . It  contains a critique of classical and 
Thomist Natural Law, of the idea of justice, and of utilitarian
ism, and also three chapters concerned with what the author 
terms 'legal politics '. This is a discipline, still undeveloped, 
which the author favours , and thinks lawyers should pursue. 
Its central task is to discover not the aims or ends of law but 
the best methods of adjustment of law to changing technical 
or 'ideological ' conditions, and to equip the lawyer to referee 
between experts when they disagree concerning social changes. 
It is an art where the value o f  the result is measured 'by being 
in fact accepted by others , particularly those in power ' .  With 



SCANDINAVIAN REALISM 1 63 

this modest, relativistic conception, we should contrast the 
arch-error of thinking that moral standards or values are part 
of the fabric of the universe awaiting our discovery by rational 
methods . Moral values are attitudes which human b eings 
adopt, not facts about the world to be es tablished. Though 
they may be changed either by non-rational methods (propa
ganda) or by rational change in beliefs about facts , they can
not be proved or disproved by rational argument. 

In his elaboration of these not unfamiliar themes, the 
author says much still worth saying, especially concerning the 
concept of social welfare,  and the relationship between private 
and public 'interests ' left in so cloudy a, state by Pound. He 
can also strike a ringing phrase : 'Like a harlot, natural law is 
at the disposal of everyone. The ideology does not exist that 
cannot be defended by an appeal to the law of nature . ,2  

Yet the author's misplaced affection for the battle-cry of 
'meaningless ' ,  and his readiness to smell the rat of 'Natural 
Law' in every moral position not prostrate before the methods 
of the sciences, leads him into some absurdities . Surely i t  is 
wrong to say that the words 'just '  and 'unjust '  applied to a 
legal rule as distinct from a particular decision are 'devoid of 
meaning'. 3 When we assert that a rule forbidding black men 
to sit in the public park is unjust we no doubt use, a s  our cri
terion of just treatment,  the unstated principle that ,  in the 
distribution of rights and privileges among men, differences 
in colour should be neglec ted. In any full defence of this 
assertion the implicit criterion would have to be made ex
p licit. But the dependence of concepts like justice on implicit, 
varying and challengeable cri teria does not render them mean
ingless when applied to law. What is true of justice is true of 
all concepts into which variable standards are built .  Words 
like 'long', 'short ', 'genuine ', 'false ' , and 'useful ' exhibit the 
same feature. 

It would take too long to defend Hegel here against the 
charge of 'fantastic nonsense ' .4 But why should Kant 's state
ment that 'a course of action is lawful if the liberty to pursue 
it is compatible with the liberty of  every other person [ to do 
likewise]  under a general rule ' b e  called meaningless? Clearly, 
further consideration of the meaning of 'meaningless '  is 

2 Ibid., 2 6 1 .  3 Ibid., 2 74. 4 Ibid., 2 5 1 .  
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needed. And was Mill really guilty of incorporating 'pure natu
ral law ideas ' when he said that the only justification for legal 
coercion was to prevent one man from harming another? Even 
if it is true, as Ross asserts , that harm means infringing the 
moral right of others (an assertion which may well be dis
puted) , the implication that men have moral rights need not 
entail belief in 'Natural Law', unless the latter is used simply 
as a misleading expression for morality. Has the author never 
acknowledged that someone has a moral right ,  though no legal 
right, to some promised service , or never denied that another 
has a moral right to interfere in his affairs? 

For many, the main interest of the book will lie in the treat
ment of the concept of legal validity in the early chapters . Yet 
interesting as this is, it displays very clearly the peculiar dog
matic insistence of the Scandinavian school that if a statement 
cannot be analysed as a statement of fact or expression of 
feeling it must be 'metaphysical ' .  The statement that, e .g. , 
the provision in section 9 of the Wills Act, 183 7  (concerning 
the number o f  witnesses required in a will ) , is a valid rule of 
English law might seem innocent enough and not difficult to 
establish as 'true'  or at least 'correct' .  But for Ross legal val
idity is a dangerously septic notion ; unless we handle it care
fully, wearing the protective rubber gloves of an 'empirical 
methodology ' determined to admit into our stock of notions 
only hard empirically verifiable facts, we shall catch the in
fection of 'metaphysics ' .  For in Ross 's view the analysis of 
this and many other legal notions must take one of two forms : 
either it refers to the actual future behaviour and feelings of 
people (mainly judges ) ,  or it must refer to some mysterious 
unobservable quality which some rules have and others lack. 
So our choice is between taking 'X is a valid rule of English 
law ' as a prediction of judicial behaviour and feeling - or 
metaphysics . Kelsen 's insistence that legal thinking must be 
interpreted in terms not of facts or 'is-propositions ' but of 
'ought-propositions ' is therefore to be rejected as a·metaphys
ical construction 'raising the law above the world of facts ' . 

Ross starts his analysis of legal validity by cOI?-sidering the 
simpler case of the rules of chess, though it is of some im
portance to note that we do not usually speak of rules as 
'valid '  except where , as in the legal case , the system contains 
some general criteria for the identification of the rules. Ross 
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claims that a chess rule, e .g . ,  that the bishop must b e  moved 
diagonally (my example) , is a 'valid rule of chess ' if ( 1 )  players 
regularly move the b ishop in this way and (2 )  they do so be
cause they experience a feeling of compulsion to follow this 
pattern of b ehaviour. Accordingly the rule is, in these circum
s tances , something which enables us (a) to unders tand or in
terpret the players ' actions as coherent motivated conduct and 
(b )  to predict their future behaviour. The rule-formula there
fore serves both as a 'scheme of interpretation ' and a basis of 
prediction. The parallel analysis in the case of legal validity is 
as follows. Legal rules are essentially directives to courts to 
apply sanctions under certain conditions . (This Kelsenian 
dogma is adopted without much argument .)  To say that a 
legal rule is valid is to say ( 1 )  that courts will under specifiable 
conditions apply it or at least regard it as especially important 
in reaching their decisions and ( 2 )  they will do so because 
they have an emotional experience of 'being b ound ' by the 
rules. A valid law is a verifiable hypothesis about future ju
dicial behaviour and its special motivating feeling. 

Apart from the reference to feeling and the treatment of a 
legal rule as a 'scheme of interpretation ' as well as a basis of  
prediction, Ross 's analysis i s  not very different from the 
cruder American Realist theories which treat statements of  
legal rights and duties as predictions of official action .  Like 
these simpler theories, Ross 's predictive analysis of legal val
idity is open to two objections which he never squarely faces .  
First, even if in the mouth of the ordinary citizen or lawyer 
'this is a valid rule of English law'  is a prediction of  what a 
judge will do, say or feel, this cannot be  its meaning in 
the mouth of a judge who is not engaged in predicting his own 
or others ' behaviour or feelings . 'This is a valid rule of law' 
said by a judge is an act of recognition ; in saying it he recog
nizes the rule in question as one satisfying certain accepted 
general criteria for admission as a rule of the system and so 
as a legal standard of behaviour. Secondly, even if ( though 
this may well be  doubted) non-judicial statements of the form 
'X is a valid rule ' are always predictions of future judicial 
behaviour and feelings, the basis for such predictions is the 
knowledge that the judges use and understand the s tatement 
'this is a valid rule ' in a non-predictive sense. 

Ross is right in thinking that we must distinguish an internal 
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as well as an external aspect of the phenomenon presented by 
the existence of social rules. This is true and very important 
for the understanding of any kind of rule. But unfortunately 
he draws the line between these aspects in the wrong places 
and misrepresents the internal aspect of rules as a matter of 
'emotion ' or 'feeling' - as a special psychological 'experience ' .  
Only by doing this i s  he able to create the impression that 
what Kelsen terms 'ought-propositions ' may be dispensed with 
in the analysis of legal thinking. In fact the elucidation of 
the internal aspect of any normative discourse requires such 
propositions , and if we carefully study them we shall see that 
there is nothing 'metaphysical '  about them, though their 
'logic ' or s tructure is different from s tatements of fact or ex
pressions of feeling. 

The required distinction between external and internal is 
not one dividing physical behaviour from feeling, though of 
course that can be drawn; it is one dividing two radically dif
ferent types of statement for which an opportunity is afforded 
whenever a social group conducts its affairs by rules .  Thus an 
external observer of the group who does not accept or endorse 
the rules may report the fact that the group behaves in certain 
uniform ways and regularly reacts to deviations in adverse or 
hostile ways either through officiafs or private persons . He 
may predict both the future behaviour of the group and the 
future reaction of officials. Such statements are external state
ments of fact about the group and the efficacy of its rules .  
But  i f  the group really has rules and not  merely a set of con
vergent habits, members of the group display this by use of 
expressions of a different kind. These expressions do not state 
the fact that they follow or will follow regular patterns of 
behaviour; but members of the group use these expressions in 
the crz·ticism of their own and each other 's conduct by refer
ence to the regular patterns of  behaviour which they accept 
as a standard. They do not merely react to deviations from 
the regular pattern in a predictable adverse manner, but treat 
deviations as a reason for such reaction and demands for con
formity as justified. 

When a pattern of behaviour is thus taken as a standard the 
criticism of conduct in terms of it and the claims and justifi
cations based on it are expressed by the distinctive normative 
vocabulary o f  'ought', 'must' , 'should' ,  'may ', 'right ', 'wrong', 
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and special variants like 'duty ' and 'obligation '. The forms 'I 
(you, he , they) ought to do that' and 'I (you, etc . )  ought not 
to have done that ' are the most general ones used to discharge 
these critical normative functions which indeed constitute 
their meaning. They are not external statements of fact pre
dicting likely behaviour in accordance with the standards ; 
they are internal statements in the sense that they manifest 
acceptance of the standards and use and appeal to them in 
various ways. But the internal character of these  statements 
is not a mere matter of the speaker having certain ' feelings of 
compulsion ' ;  for though these may indeed often accompany 
the making of such statements they are neither necessary nor 
sufficient conditions of their normative use in criticizing con
duc t, making claims and justifying hostile reactions by refer
ence to the accepted standard. 

Ross treats statements of legal validity (e .g . ,  'this is a valid 
rule of Danish law') as an external statement of fact predict
ing judicial behaviour and feeling. Yet the normal central use 
of 'legally valid '  is in an internal normative statement of a 
special kind, and Ross 's failure to give a plausible account of 
the use of  this expression in the mouth of a judge, where its 
internal character is clear, is due to his more general failure 
to allow for the internal non-factual, non-predictive uses of 
language inseparable from the use of rules .  The internal s tate
ment 'This is a valid rule ', as distinct from the external pre
dictive statement 'In England they will follow this rule ' ,  is 
appropriate when a system of rules contains , as legal systems 
do, not only primary rules forming legal standards of behav
iour, but also rules for recognizing, or general criteria ident
ifying, the primary rules of the system by certain marks . So 
when a judge recognizes a statutory provision as 'valid '  he 
identifies this as a primary rule, using for this purpose an un
stated rule of recognition or criteria of identification which 
might be formulated as 'What the Queen in Parliament enacts 
is a legal standard of behaviour. '  

The concept of legal validity is i n  some respects different 
from that of a chess rule to which Ross compares it and much 
more like that of a score in a game. When the scorer records a 
run or goal he is using an accepted, unstated rule in the recog
nition of critical phases of the game which count towards win
ning. He is not predicting his own or others' behaviour or 
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feelings , nor making any other form of factual statement 
about the operation of the system. The temptation to mis
represent such internal statements in which use is made of an 
unstated, accepted rule or criterion of recognition as an ex
ternal statement of fact predicting the regular operation of the 
system is due to the fact that the general acceptance of the 
rules and efficacy of the system is indeed the normal context 
in which such internal normative statements are made . It will 
usually be p ointless to assess the validity of a rule (or the 
progress of a game) by reference to rules of recognition (scor
ing) which are not "accepted by others in fact, or are not likely 
to be observed in future . We do , however, sometimes do this , 
in a semi-fictional mood, as a vivid way of teaching the law of 
a dead legal system like classical Roman law. But this normal 
context of efficacy presupposed in the making of internal 
statements must be distinguished from their normative mean
ing or content.  

It is  therefore vital if we are to understand social rules and 
the normative uses of language which are an inseparable part 
of this complex phenomenon of social life not to accept Ross 's 
dilemma: 'Either construe these as predictions of judicial be
haviour and feelings or as metaphysical assertions about un
observable entities above the world of  facts . '  The dimensions 
of legal language are far richer than this allows . It is , however,  
equally important to stress that though 'ought-propositions ' 
and other forms of normative internal statements are both 
necessary and harmless in the analysis of legal thinking, it does 
not in the least follow that a legal system is 'a closed logical 
system' alleged to be dear to the formalist 's heart, or that 
legal statements of rights and duties or validity are all deduc
ible from clear determinate legal rules .  Of course , it is here , 
as everywhere in law, a matter of a central core of certain 
meaning and a wide penumbra of uncertainty leaving room for 
judicial choice. Sometimes ,  where the rules are vague, all we 
can do is to predict what judges will say, and to do this we 
may use, in a guarded way, the word 'valid '  or the cau tious 
form 'I think this is valid . '  Among the many good things in 
the first part of  this book, none are better than Ross 's dis 
cussion of judicial reasoning. But even here, even where the 
system's criteria for identifying particular rules of the system 
are vague or indeterminate, Ross 's predictive analysis cannot 
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hold goo d  for 'This is a valid rule '  said by a judge. And surely, 
until the central function of assertions of legal validity as a 
species of internal statements is recognized for what it is in 
the clear c ases,  we shall not understand their u s e  in  the more 
debatable area of the penumbra. 

POSTSCR IPT 

See for criticism and comments : 
1 . A. Ross , 'Validity and the Conflict between Legal Positivism and 

Natural Law ', Revista Juridica de Buenos A ires ( 1 9 6 1 ) ,  4 6 ;  Review 
of Hart , The Concep t  of Law , Yale L. J. ( 1 9 6 2 ) ,  1 1 8 .  (Note: Ross 
claims that his theory does not differ in any important respects fro m  
mine and that the appearance o f  conflict i s  due t o  misunderstanding 
arising from the erroneous translation in his On Law and Justice of 
the Danish word gaeltende (meaning 'in force ' or 'effective ') as 'valid ' .  
F o r  an assessment of  this claim s e e  Hierro , El R ealismo Juridico 
Escandinavo (Valencia 1 9 8 1 ) ,  esp. 1 7 2 ,  2 1 6 , 2 8 3 -5 , 2 1 9-2 1 ,  295  
n . 8 0 2 . )  

2 .  F . A .  Siegler, 'Hart o n  Rules of Obligation ' ,  A ustralian Journal of 
Philosophy ( 1 9 6 7 ) , 3 4 1 -5 5 . 

3 .  N. MacCormick, in H.L.A . Hart (London 1 9 8 1 ) ,  3 0 ,  3 2 ,  34-6,  
4 3 - 44 , 1 6 6 .  



Essay 7 

S elf-referring Laws 

In Kelsen 's General Theory of Law and State there is a sec
tion entitled 'The Never-ending Series of Sanctions ' l about 
which I have long entertained certain doubts , and I shall air 
these doubts in the first section of this essay. It will be seen 
that in this section I assume that a law may perfectly well 
refer to itself so long as it also refers to o ther laws . I do not 
myself think that in this idea of a partly self-referring law 
there is any incoherence or 'meaninglessness '  or any other 
logical or linguistic vice.  Indeed, there are many examples of 
such self-referring laws to be found in the field of consti
tutional law, especially in the constitutional law of the British 
Commonwealth. I find,  however, that Professor Alf Ross, in 
his book on law and justice ,2 expresses the view that in spite 
of the existence of such examples as Article V of the United 
States Constitution self-referring laws are logically objection
able .  In the second section of this contribution, I therefore 
say why I think such a wholesale rejection of self-referring 
laws is wrong. 

I 

Kelsen, in his section entitled 'The Never-ending Series of 
Sanctions ', considers one argument against the doctrine that 
coercion is an essential element of law. In this argument the 
doctrine in question is interpreted to mean that a rule, to 
qualify as a legal rule, must be 'guaranteed' or 'secured' by 
another legal rule prescribing a sanction for the breach of the 
former rule ,  and . the argument simply is that this is a stipu
lation which cannot logically be fulfilled by a legal system 
which consists of a finite set of legal rules. For, on this inter
pretation of the doctrine that coercion is a necessary element 
of law, a rule forbidding e.g.  theft could not be a legal rule 
unless there was a legal rule prescribing a sanction for it, i .e .  a 

I General Theory of Law and State (Harvard 1 949) ,  28-9 .  
2 O n  Law and Justice ( London 1 958 )  80-4 . 
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rule requiring what Kelsen terms 'an organ of the community ' 
(a judge) to punish theft ; and this could not be a legal rule 
unless there was yet a further rule requiring another judge 
to punish any judge who failed to punish theft and so on. So  
such a stipulation requiring each rule of a legal system to  be 
sanctioned by another rule leads to an infinite regress . 'In 
order to secure the efficacy of a rule of the nth degree , a rule 
of the n + 1 degree is necessary . '3 

Kelsen accepts this argument as correct but he does not 
think that it constitutes any objection to his own interpret
ation of the doctrine that coercion is an essential element of 
law; for ,  unlike Austin, KeIsen does not think that it is neces
sary that a sanction be provided for every legal rule or, to use 
his words , that a legal rule must be a rule the efficacy of which 
is 'guaranteed ' by a sanction. Instead Kelsen 's view is that 'a 
rule is a legal rule because it provides for a sanction'. All the 
rules of a legal system are coercive in the sense that they pro
vide for sanctions, but among these rules there are some which 
are not themselves secured or guaranteed by any coercive 
rule. To show this he sketches a simplified legal order. 'Norm 
n runs as follows . If an individual steals , another individual ,  
an organ of the community, shall punish him. The efficacy of 
this norm n is  secured by the norm n + 1 :  if  the organ does 
not punish the thief, another organ shall punish the organ 
who violated his duty of punishing the thief. There is no norm 
n + 2 securing the efficacy of the norm n + 1 . . . But all the 
norms of this legal order are coerdve norms ."4 

Kelsen is right in accepting as correct the argument about 
the infinite regress . He is also right in thinking that his own 
interpretation of the doctrine that coercion is an essential 
element of law is not vulnerable to that argument . But it 
seems to me that this is not the end of the matter. Austin or 
any other theorist who might wish to insist that no rule is a 
rule of law unless a sanction or punishment is provided for 
its breach could state this requirement in a form which does 
not involve an infinite regress . For it is not essential to this 
requirement that the sanction provided for a breach of a rule 
must be provided by another rule. There is no reason why a 

3 Kelsen (op. cit. n. 1 supra 2 8) quotes this observation from Timasheff, A n  
Introduction t o  the Sociology of Law ( 1 939) , 264. 

4 Op. cit. n. 1 supra , 29 . 



1 72 SCANDINAVIAN J URISPRUD ENCE 

rule should not provide a sanction for the breach both of 
other rules and of itself. 

This suggestion may sound strange at first .  But it is certainly 
a theoretical possibility that should be considered before a 
theory like Austin 's is rejected as logically absurd. To show 
the logical possibili ty of such a theory I shall adapt Kelsen 's 
sketch of a legal system as follows . 

Rule I - No individual shall steal .  
Rule II - An organ of  the community (a judge) shall pun

ish anyone who breaks any law including this one. 

What ,  it  may be asked,  is the content of Rule II? This ques
tion may best be answered by setting out the initial members 
of the series of possible duties which may arise under it .  

Case I - A judge must punish any individual who steals .  
Case I I  - A judge II\ust punish any judge who fails to pun

ish an individual who steals . 
Case III - A judge must punish any judge who fails to pun

ish any judge who fails to punish any individual who s teals .  

And so  on. 
This series is certainly a 'never-ending' one ; but it is a series 

of duties and breaches of duty not of rules .  Rule II when spelt 
out , does indeed refer to an infinite series of duties the breach 
of each of which (except the first) presupposes a breach of its 
predecessors in the series . But this , unlike the requirement 
that every legal rule must be sanctioned by another legal rule, 
generates no vicious infinite regress of rules. There is nothing 
logically objectionable in a rule referring to an infinite series 
of cases of its application related to each other in this way. 
Why, as far as logic goes , should there not be  a rule forbidding 
any one to write down the successor in the series of natural 
numb ers to the largest number previously written down by 
anyone. Each time this rule is broken another new way of 
breaking it becomes possible , and, as is the case with Rule II, 
every breach of this rule except  the first presupposes all the 
earlier breaches of the rule . 

One imp ortant feature of Rule II must b e  noted. Though it 
does refer to itself it does not only refer to itself but to a 
class of  laws including itself. A self-referring rule about sanc
tions which stood alone in the sense of only referring to itself 
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would be logically objectionable ; for it would be essentially 
incomplete. This can be shown if we substitute for rule II the 
purely self-referring formula : 

Rule II A - A judge shall punish any individual who breaks 
this rule . 

H in the case of this purely self-referring formula we try to 
set out as we did for Rule II  the series of possible duties or 
breaches of duty which arise under it we shall find that we 
can never start. All we shall get is the asymptotic stutter, 
namely 'A judge shall punish any judge who fails to punish 
any judge who fails to punish any judge who etc. etc . . .  . '  ad 
infinitum . 

The reason for this difference between Rule II and Rule 
IIA does not lie in any recondite logical doctrine about s elf
reference. It is a simple consequence of the obvious fact that 
the idea of punishing for a breach of a rule is essentially in
complete . It is incomplete without the idea of a rule which 
requires behaviour other than punishment. This means that, 
though it is perfectly good sense to provide a series of punish
ments for a series of failures to punish, there must be some 
ultimate reference to .punishment for something else .  In this 
respect we might compare the notion of a copy which is 
similarly incomplete without the idea of something which is 
not a copy.  We may indeed order the making of copies of  
copies of copies etc . ,  but  the series , i f  it  is to  start at  all, must 
start with the copy of an original. 

II  

Examples of explicitly self-referring laws are to be  found in 
the constitutional law of the British Commonwealth among 
those clauses which English lawyers now speak of  as being 
'entrenched '. These are clauses which are designed to protect 
certain provisions of a constitution from repeal by the ordi
nary legislative processes , and they do this by prescribing a 
special procedure for their repeal .  Plainly the prescription of 
such a special procedure 'entrenching' these clauses would 
be nugatory if this prescription could itself be repealed in 
the ordinary way. So a skilful draftsman will entrench also 
the clause prescribing the special procedure by making the 



1 74 S CANDINAVIAN J URISPRUDENCE 

provisions of his clause apply both to the other clauses and 
to itself. 

One of the most" famous of such self-entrenched clauses is 
section 1 5 2  of the South Africa Act, 1 909. This statute of 
the British Parliament enacted a constitution for the Union 
of South Africa and two clauses of it (sections 35 and 1 3 7) ,  
which were designed to exclude discriminations based o n  race 
and colour and to secure the equal status of the Dutch and 
English languages, were protected against repeal or alteration 
by the ordinary bicameral processes of legislation. This 'en
trenchment '  was secured by section. 1 52 ,  which was itself en
trenched, and ran as follows : 

Parliament may by law repeal or alter any of the provisions of this Act 
. . .  provided . . .  that no repeal or alteration of the pro visions contained 
in this section 5 or in sections 35 or 1 3 7  shall be valid unl ess the B ilI em
bodying such repeal or alteration shall be passed by both Houses of 
Parliament sitting together and at the third reading be agreed to by not 
less than two -thirds of the total number of memb ers of both Ho uses . . .  

In 1 952  the South African government, which was anxious to 
disfranchise coloured voters , claimed that it was competent 
for the Union Parliament to repeal these entrenched clauses 
by the ordinary processes of legislation. This claim was not 
based on any theory that self-referring laws were as such in
operative or invalid but on the nature of certain subsequent 
legislation, particularly the Statute of Westminster which, ac
cording to the government's case ,  had converted the Union 
Parliament into a 'sovereign' or 'absolute ' legislature. This 
claim was rej ected by the South African courts,6 and the South 
African government, in order to effect its policies ,  was forced 
to use an expedient which actually recognized the validity of 
the self-entrenched section 1 5 2. It increased the membership 
of the legislature and 'packed' it so as to obtrun the special 
majority required by that section for its own repeal .  

I t  i s  to be  noted that this self-entrenched clause, like the 
self-sanctioning rule discussed earlier, refers both to itself and 
to other clauses. A purely self-referring clause of this kind, 
providing only for its own repeal, like a purely self-referring 
law prescribing sanctions only for itself, would be logically 

I Emphasis added. 
6 See Harris v. Danges ( 1 952 )  1 T.L.R. 1 245. Cf. G. Marshall, Parliamentary 

Sovereignty and the Commonwealth (Oxford 1 95 7) ,  ch. XI. 



SELF RE FE RRIN G LAWS 1 75 

incomplete and for similar reasons . For the idea of  a law re
lating to the repeal of a law is parasitic upon the idea of a law 
which does not only refer to repeals. Given an ultimate refer
ence to such other laws there is , it seems to me, no reason 
why a law should not also refer to its own repeal. 

Professor Alf Ross in his fascinating chapter on legislation 
takes the view that neither a statute nor a constitution can 
state the conditions for its own amendment. He says that 
'reflexivity ' of this sort is logically impossible and concludes 
that Article V of the American constitution which provides 
for the amendment of the constitution including itself cannot 
have any legal effect. 'Any amendment of  article V which is 
in fact carried out is an alegal act and not the creation of law 
by way of a procedure that has been instituted. '7 Professor 
Ross does not go so far as to say that such self-referring laws 
are meaningless ; and indeed he says several things which im
ply that they are not only meaningful but understood. He 
admits that 'all politicians in positions of authority do in fact 
act on the assumption that Article V legally can be amended 
and only be amended by a certain procedure , namely that 
indicated in Article V itself, . 8 But this he says is merely a 
'social psychological fact ' . He even concedes that 'it is diffi
cult to imagine Article V of the constitution being changed 
except by a process which looks like a legal procedure deter
mined by Article V itself? but he attributes this to the dom
ination of  ideas which can be expressed only in  'magical ' 
terms . 'The procedure laid down by Article V is the magical 
act which alone can loose the b ond forged by the article 
itself. ,10 

I find this position very puzzling. If, as Professor Ross says ,  
it i s  difficult to imagine a change in Article V except by  the 
process it prescribes ,  it must be clear not only to Professor 
Ross or to 'politicians ' but also to courts of law what that 
process is .  If the courts distinguish changes made by that pro" 
cess from changes or purported changes not so made and 
treat the former as valid and the latter as invalid surely the 
former cannot be an 'alegal ' act or 'a merely factual social 
psychological change '. Even if  i t  were the case that the judges 
who apply Article V according to i ts terms would not do this 

, Op. cit. n. 2 supra, 8 1 .  
• Ibid. 83.  

• Ibid. 1 0  Ibid . 
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if they believed with Professor Ross that it is logically im
possible for a law to refer to itself, the distinction still remains 
between a constitutional change which is valid according to 
the law as interpreted by the courts and one which is invalid. 
And must not such a change be a legal act? D oes it matter 
that the courts themselves only decide as they do because 
they are under the sway of 'magical ' ideas in the sense (if it 
is one) that they , unlike Professor Ross ,  believe a law may 
refer to itself? 

. 

Professor Ross in support of his view that no statute or 
constitution can provide for its own amendment invokes the 
doctrine which he says is generally recognized by logicians 
that no proposition can refer to itselfY But he uses one argu
ment which seems independent of this general doctrine . He 
says 'if Article V of the Constitution is in fact amended in 
conformity with its own rules , it is not possible to regard the 
new Article V as derived from the old one or as valid because 
derived from it. Any such derivation presupposes the validity 
of the superior norm and thereby the continued existence of 
the same,  and by derivation cannot be established a new norm 
which conflicts with the source of the derivation ' . 1 2  

Two points in this argument seem to m e  questionable. The 
first is the statement that a derivation of a new norm pre
supposes not only the validity of the superior norm but its 
continued existence after the creation of the new norm. The 
second is the suggestion that if Article V were amended in 
conformity with its own rules the new norm so created would 
'conflict with the source of derivations ' .  Perhaps both these 
points neglect the following consideration. If Article V is 
interpreted as providing for its own amendment its e ffect is 
to prescribe the use of a certain procedure until that pro
cedure is replaced by a new procedure introduced by the old 
procedure. Surely we would distinguish this as a legally valid 
change and a 'derivation' as compared with an attempt to in
troduce the new procedure in some totally different way . It 
may be true, at least in s ome cases, that a new norm cannot 
be  derived from 'a source of derivation ' with which it  con
flicts . But there is no conflict i f  Article V is amended in ac
cordance with its own provisions . For the original Article V 

1 1  Ibid. 8 1 .  1 2  Ibid. 82. 
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and the amended article relate to different periods o f  time :  
the original procedure i s  t o  b e  used until i t  i s  replaced by  the 
new, and the new procedure is to be used thereafter. 

Professor Ross illustrates these arguments about Article V 
by appealing to what he considers a less complicated case .  
This i s  the case of an 'absolute ' monarch who purports to  
grant by the exercise of his powers a new constitution limiting 
his powers and intended to be irrevocable . This Professor 
Ross says 'cannot be regarded as deriving from his absolute 
power, . 1 3 His reason for saying this is 'that it is not possible 
that anything can appear in the conclusion of a valid deduct
ive inference which is in conflict with the premises '. To this 
it might be objected that the exercise of legislative powers to 
introduce new norms is not a deductive inference and it is  not 
clear how this logical principle applies to a legislative act. But 
even if we waive this point and treat it  simply as  reassertion 
of the previous point that no norm can be derived from a 
norm with which i t  conflicts , there is surely no conflict in this 
case .  The statement that a monarch has unlimited powers 
until he limits them is quite compatible with the statement 
that after he limits them they are limited. 

Of course all depends on what is meant in this context by 
an 'absolute monarchy '. If it means that at each moment of 
the monarch 's exis tence he has a continuing power to legislate 
as he pleases on any topic except the limitation of his powers , 
then of course he cannot irrevocably limit his powers. But i t  is 
quite possible to give a 'selfembracing' interpretation to 'ab
solute power ' so that the monarch has power to legislate on 
all topics including the irrevocable limitation of his powers . 
These two alternative forms of absolute power, continuing 
and self-embracing, are both intelligible as constitutional 
arrangements ,  and they have both been considered by lawyers 
with reference to the sovereignty of the British Parliament 
and by philosophers with reference to the omnipotence of 
God. 1 4 

Finally ,  a word about the logical doctrine that no propo
sition can refer to itself, which Professor  Ross says i s  generally 
recognized by logicians. It might be objected that laws are 

1 1 Ibid. 
14 See my Concept of Law (Oxford 1 96 1 ) , 145 -9 ;  and }.  L. Mackie, 'Evil and 

Omnipotence ', Mind, 64 ( 1 955 ) , 2 1 2. 



1 78 SCANDINAVIAN JURISPRUDENCE 

not propositions and the application of this principle to laws 
cannot be assumed. Nor can it be assumed that, even if it 
applies to purely self-referring laws , it also applies to laws 
which like Article V refer also to other laws . In any case I am 
sure a wholesale rej ection of self-reference is not

" 
generally 

accepted by  logicians. 1 s There are many different forms of 
self-reference requiring separate consideration. Some forms 
of self-reference such as 'This statement is written in English ' 
or 'I am whispering this statement ' are patently innocent of 
any logical vice. Professor Popper has collected some of these 
and also reminded us that G odel, in the proof of one of the 
greatest logical discoveries of modern times ,  actually demon
strates and uses the self-referring sentence 'This expression is 
a well-formed formula'. No doubt 'This is false '  can be shown 
to lead to well-known contradictions, and 'This is true ' is no 
doubt empty and incomplete. But neither section 1 5 2  of the 
South Africa Act nor Article V of the American Constitution 
lead to contradictions , nor are they incomplete. This excites 
the suspicion that there is no general principle of logic which 
leads to the strange conclusion that, even though law courts 
hold these self-referring provisions valid, yet when changes are 
made in them by the procedure which they prescribe these 
changes are 'alegal ' or merely 'magical ' acts . 1 6 

POSTSCRIPT 

See for criticisms : A. Ross , 'On Self Reference as a Puzzle in Consti
tutional Law ', Mind, 78 ( 1 969 ) , 1 -24. 

1 1 See, for example, L. R. Popper, 'Self-Reference and Meaning in Ordinary 
Lanugage' ,  Mind, 63 ( 1 954) .  

16 Perhaps 'This is  true ', like a purely self-referring law, is objectionable, though 
it leads to no contradictions, because the idea of a statement being true is incom
plete unless it refers ultimately to statements which do not only refer to truth or 
falsity. So, like a partly self-referring law, a partly self-referring statement which 
referred to its own truth as well as that of other statements may be unobjection
able. Compare (in this aspect only in spite of many important differences) with 
the two-rule legal system on 1 72 supra a list of two statements, namely ( 1 )  Grass is 
green ( 2) Every statement on this list is true including this one. But statements 
ascribing falsity to themselves require separate consideration. See, on partly self
referring statements,  J. L. Mackie, Truth, Probability, and Paradox (Oxford 1973 ) ,  
285-90. 
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Essay 8 

U tilitarianism and Natural Righ ts 

I 

Just over 200 years ago when Britain 's American colonies 
finally broke away and declared their independence, two 
major political philosophies confronted each other across the 
Atlantic .  The American Declaration of Independence of 1 7 76 
invoked ,  in some famous brief sentences , the doctrine that all 
men are created equal and possessed of the natural unalienable 
rights of man:  rights to life , liberty ,  and the pursuit of happi
ness , and that it was to secure these  rights that governments , 
deriving their just powers from the consent of  the governed, 
were instituted among men. But only three months before the 
Declaration of Independence was signed, Jeremy Bentham 
had announced to the world in his first book A Fragment on 
Government his famous formulation of the principles of utili
tarianism, according to which both government and the limits 
of government were to be justified by appeal to very different 
principles : not by reference to the rights of individuals , and 
certainly not by reference to an allegedly natural species of 
right, but by reference to 'the greatest happiness of the great
est number'. l Later the same year Bentham inserted into an 
Answer to the Declaration, published by a close friend and 
collaborator,2 a brief critical attack on the whole conception 
of natural and unalienable rights . In this work the doctrine of 
natural rights is rudely dismissed, partly as self-contradictory 
nonsens e  and partly as an intelligible but dangerous doctrine 
quite incompatible, if taken seriously, with the exercise of 
any powers of  government whatsoever : as B entham in this 
Answer to the Declaration asked, 'If the right of pursuit of 
happiness is a right unalienab lt; , why are thieves restrained 

1 Bentham, A Fragment on Government, in 1 Works 22 1 ,  227 (Bowring edn. 
1 83 8-43) .  

2 J .  Lind, An Answer to  the Declaration of the American Congress 1 20-2 
(London 1 7 76) .  For the identification of Bentham's contribution see Hart, 
'Bentham and the United States', 1 9  J.L. & Econ. 547, 555 n. 3 7  ( 1 9 76) ,  reprinted 
in my Essays on Bentham (Oxford 1 982 ) ,  ch . 111. 
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from pursuing it by theft, murderers by murder, and rebels 
by rebellion . . .  ? ' 3 .  These charges Bentham later repeated in a 
much expanded form in his essay on Anarchical Fallacies4 
which he wrote in response to the French Declaration of the 
Rights of Man of 1 79 1 .  Though in this later attack the criti
cism is much more detailed and sophisticated, the main 
charges are the same : the doctrine of natural rights is in part 
nonsense and in part dangerously anarchical , undermining 
good and b ad government alike : it was , said Bentham, so much 
'bawl£ng upon paper ', 5 not only 'nonsense ' but 'nonsense upon 
stilts ' .6 Government among men exists not because men have 
rights prior to government which government is to preserve , 
but because without government and law men have no rights 
and can have none.  The test of good government is not natu
ral right, but the general happiness of the governed.  

The crucial difference between these two doctrines thus 
opposed in 1 7 76 is that utilitarianism is a maximizing and 
collective principle requiring governments to maximize the 
total net sum or balance of the happiness of all its subjects , 
whereas natural right is a distributive and individualizing prin
ciple according priority to specific basic interests of each in
dividual subject . 

Bentham knew that he had special talents for setting ideas 
to work in changing the world as well as understanding it. So 
he dedicated his energies throughout his long life to the de
tailed elaboration and application of the 'greatest happiness ' 
principle (as he preferred to call the principle of utilitarian
ism) , secure in the conviction that he was endowed with a 
unique capacity for this task and able to perform it more 
powerfully ,  more fully ,  more clearly, and with more patience 
and convincing detail than any previous thinker who had 
based criticism of government and society on utilitarian 
principles .  

I t  was , I think, in  part due to  Bentham 's extraordinary 
powers of exposition and his passion for working out in 
many detailed schemes of reform the practical consequences 

3 Letter from Jeremy Bentham to John Lind (2 Sept. 1 7 7 6) ,  in 1 Correspon
dence of Jeremy Bentham 343 (T. Sprigge edn. 1 9 68)  (vol. 1 of Collected Works 
of Jeremy Bentham (London 1 968) ; see Lind, supra n. 2, at 1 2 1 .  

4 Bentham, Anarchical Fallacies, in 2 Works 49 1 (Bowring edn. 1 83 8-43) .  
I Ibid. at  494.  
6 Ibid. at 5 0 1 .  
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o f  utili tarianism that , although his doctrines were at first 
ignored and later much criticized, eventually they came to 
dominate English social thought for a long time. For much 
of the nineteenth century 'utilitarianism ' became in England 
almost synonymous with progressive political and social 
thought. As Elie Halevy said , it seemed as i f  all reforms 
during the nineteenth century were forced to speak the lan
guage of utilitarianism. 7 By contrast, the doctrine of natural 
rights (which had at the time of the American Revolution 
many English supporters) seemed to disappear from practical 
policies and controversy,  as if vanquished by B entham's on
slaughts . Few advocates of constitutional or legal reforms in 
nineteenth-century England or even America invoked this 
conception. Of course utilitarianism - or as it was o ften 
called Benthamism - had many critics in nineteenth-century 
England ,  and during Bentham's lifetime much of his work, 
famous abroad, was ignored at home.  But the critics ' own 
positive political or  social philosophies , so  far as they had any ,  
were not framed in terms of the doctrine of  the r ights of man. 
Even in America, when after Independence the thirteen re
volting colonies began to fashion constitutions first for them
selves and then for the Union finally formed in 1 789 ,  their 
efforts were inspired by principles which fell far short of 
those announced in the Declaration of Independence of 1 7 76 .  
Slavery was accepted both by  the constitutions of most in
dividual states 'and of the Union, without any serious attempt 
to show how this could be reconciled with a theory that all 
men were created equal and equally endowed with a natural 
unalienable right to liberty. Even among the free ,  white, male 
population in America the advance after independence to a 
full democratic franchise was very slow. 

Read in the light of these facts the famous opening words 
of the American Constitution of 1 789 ,  which s tate that it is 
'to establish justice ,  ensure domestic tranquility, provide for 
the common defence, promote the general welfare and secure 
the blessings of liberty ', seem to express a theory that the 
main aim of government was not the maintenance of univer
sal individual rights ,  but the maximization of general welfare 
and the interests of the new nation as a whole ,  even if that 

7 E. Halevy, The Growth of Philosophic Radicalism 1 53-4 (M. Morris trans . 
1952) .  
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involved, as it did in the case of slaves , the sacrifice for some 
of individual liberty and happiness. 

So Bentham's successive attacks on the doctrine of natural 
rights had a long-enduring success throughout the nineteenth 
century . I shall consider here a little more closely the detail 
of that attack as it appears in the essay on Anarchical Fallacies 
which is  the most elaborate expression of his view. This work, 
written in 1 795 but not published till after Bentham's death, 
is curious . It is prolix and pedantic but also written with great 
vehemence and passion. Bentham condemned 'the rights of 
anarchy '  ( as he called natural rights) as compatible only with 
'the order of chaos ' j8 their advocates were, he said, 'subverters 
of government ,9 and 'assassins of security ,10 who discussed 
serious political issues in a foolish terminology out of which 
Bentham said 'may start a thousand daggers ' .u Indeed he 
thought the doctrine so apt to inflame unthinking passions 
that its repression by the criminal law might be justified. 

To understand Bentham 's extravagances it must be remem
bered that this work was written when the J acobin Terror was 
at its height and this had turned Bentham, as many others, 
from initial support of the French revolution into scared 
opposition. Indeed in Bentham 's case it had done something 
more important. Bentham in 1 7 76  was no democrat, and for 
at least ten years afterwards he held that there was no need 
for reform in constitutional England where vast numbers had 
no vote . In 1 790  however1 2 he sketched out a utilitarian case 
for democracy and full manhood suffrage. But fear of anarchy 
and horror of the excesses of the Terror caused Bentham to 
put aside consideration of democratic reforms and to devote 
his time to writing strongly conservative pamphlets , arguing 
that in England there was no need for constitutional reform 
or any move towards democracy. It was not till 1 809 that 
Bentham recovered his nerve from the shock of the Terror. 
Then, convinced that there was a case for democracy based 
not on the illusory rights of man but on the sure foundation 

• Bentham, supra n. 4,  at 522 .  
, Ibid. at 523 .  

, .  Ibid. 
" Ibid. at 497.  1 2 For an account of this unpublished work entitled 'On the Efficient Cause 

and Measure of Constitutional Liberty', see Hart, supra n. 2 , at 558-9. 
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of utilitarianism ,  he became a fervent advocate of radical 
democratic reforms of the British Constitution. 1 3 

Bentham was converted to democracy because he had learnt  
to  take a deeply pessimistic view o f  all governments , the 'rul
ing few' as he called them. He viewed governments as gangs 
of potential criminals , tempted like robbers to pursue their 
own interests at the expense of those over whom they had 
power, 'the subject many '. 1 4 But democracy , by placing the 
power of appointment and dismissal of governments in the 
hands of the majority was , he thought, the best device for 
securing that governments worked for the general interes t by 
making it in their interests to do so ,  just as the threat of pun
ishment for ordinary crime effected an artificial harmony of 
interests of the individual and society by securing that p oten
tial criminals conformed, however reluctantly , to the require
ments of the general welfare . These plain , indeed blunt , 
considerations were what Bentham offered as a sane and sober 
man 's guide to democracy, instead of the half intelligible and 
wild assertions of  natural right .  

Bentham attacked the notion of natural rights in two main 
ways. First he claimed that the idea of a right not created by 
positive law was a contra"diction in  terms like 'cold heat ' or  
'resplendent darkness ' :  I S  rights, he  claimed, are all fruits of  
positive law, and the assertion that there were rights anteced
ent to and independent of human law was only saved from im
mediate exposure as manifest absurdity because men had been 
misled into talking of a natural law as a source of a natural 
right .  But both these were nonentities , as is shown by the fact 
that if there is a dispute as to whether a man has some legal 
right and what its scope is , this is an issue about an obj ective 
ascertainable fact which can be rationally resolved by refer
ence to the terms of the relevant positive law, or failing that, 
by reference to a court of law. No such rational resolution o r  
objective decision-making procedure is available to se ttle the 
question whether a man has a natural non-legal right, s ay to 
freedom of speech or assembly. There is no similar agreed 

1 3 See Bentham, Plan of Parliamentary Reform, in 3 Works 433 ,  4 5 1 -8 
(Bowring edn. 1 838-43)  (with an introduction stressing the need for radical and 
not moderate reform) .  

1 4  Ibid. at 44 1 .  
1 5  Bentham, Supply Without Burthen , i n  1 Jeremy Bentham 's Economic Writ

ings 279 , 335 (W. Stark edn. 1 952 ) .  



1 8 6 LIBERTY, UTILITY, AND RIGHTS 

test to establish the existence or non-exis tence of a natural 
right, no settled law by which it can be known.  So Bentham 
said, 'Lay out of the question the idea of law and all that 
you get by the use of the word right ,  is a sound to dispute 
about. ' 1 6  There are no rights anterior to law and no rights 
contrary to law, so though it may express a speaker's feelings , 
wishes , or prejudices, the doctrine of  natural rights cannot 
serve , as utili tarianism can,  as an objective limit rationally dis
cernible and discussable on what laws may properly do or 
require . Men speak of their natural rights,  said Bentham, when 
they wish to get their way without having to argue for it . I 7  

Bentham 's second criticism is that the use of the notion of 
natural non-legal rights in political controversy and in criti
cism of established laws and social institutions must either be 
impossible to reconcile with the exercise of any powers of  
government,  and so dangerously anarchical, or  it  will be totally 
empty or nugatory.I S It will be the former if the natural rights 
which men claim are absolute in form allowing no exceptions 
or compromise with other values . Men who have s trong feel
ings against some established law will , by using the objective
sounding language of unalienable rights , be able to present 
such feelings as something more : as claims of  something 
superior to established law, rendering established law 'void ' 
and setting limits to what laws can do or require . Alternatively, 
if natural rights are not represented as absolute in form but 
allow for general exceptions (as the French Declaration did) 
- if, for example , the alleged natural right of freedom is put 
forward as something never to be abridged except when the 
law allows this - they are 'nugatory ' ,  empty guides both to 
legislators and their subjects . It had been thus nugatory in 
some of the new American states where express declarations 
in their constitutions of a natural right to liberty was held 
not to affect the slave-owner's rights to property in his slaves .  
So ,  concludes Bentham, natural rights are either impossible 
to reconcile with ordered government, since the exercise  of 
governmental powers always involves some limitation of free
dom or property, or they are nugatory , empty, and useless .  

1 6  B entham, Securities Against Misrule, in 8 Works 555 , 5 5 7  (Bowring edn. 
1 838-43) . 

1 7  Bentham, supra n. 1 5 ,  at 335.  
1 1 Bentham, supra n. 4, at 493, 502.  
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Bentham 's lengthy critique of natural rights , scattered over 
his various works , comprised many other objections be
sides the two I have mentioned , but these two took a firm 
root in English political theory . In particular the thesis that 
there are only legal rights , that the idea of rights anterior to 
or contrary to law is absurd ,  became for a time part of con
ventional wisdom and was accepted almost as a truism by 
many English social thinkers . So much so that even the poet 
and critic Matthew Arnold, who was only marginally con
cerned with political philosophy or constitutional theory, and 
was certainly in general unsympathetic to utilitarianism ,  when 
arguing in 1 8 7 8  that m any unsatisfactory features in the 
social life of mid-Victorian England were due to its great 
economic and social inequality, felt it incumbent upon him 
to disclaim any belief in any moral or non-legal right to equal
ity or to anything else .  Using language exactly conforming to 
Bentham 's ideas he said, 'So far as I can sound human coo
sciousness ,  I cannot, as I have often said, perceive that man 
is really conscious of any abstract natural rights at all .  . . .  It 
cannot be too often repeated : peasants and workmen have no 
natural rights , not one . Only we ought instantly to add, that 
kings and nobles have none either. If it is [ a] s ound English 
doctrine that all rights are created by law . . .  certainly that 
orthodox doctrine is mine . ' 1 9 

II 

The first serious challenge to the 'sound English doctrine ' ,  as 
Matthew Arnold called i t ,  that there are no rights except those 
created by law and hence no moral and above all no natural 
rights , came paradoxically from B entham 's most famous dis 
ciple John S tuart Mill , who always proclaimed himself a 
utilitarian though in many ways it seems to us now th at he 
preserved only the letter while changing the spirit of the orig
inal utilitarian doctrine in many important ways. 

Mill claimed,  as a goo d utilitarian, to abjure the use of what 
he termed 'abstract right ',2° but he reached the conclusion 
that, unless the idea o f  a moral non-legal right is admitted, no 

1 9 Arnold, 'Equality ', in Mixed Essays, Irish Essays and Others 36 , 46 ( 1 883 ) .  20 J . S .  Mill, On Liberty , in 18  Collected Works of John Stuart Mill 21 3 ,  224  
U.  Robson edn. 1 9 77 ) .  
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account of justice as a distinct segment of morality could be 
given .  This is so, he thought, because justice consists princi
pally in respect for fundamental moral rights which all men 
have, whether or not any particular society recognizes such 
rights in its law or social practice. Mill claimed that there could 
be no conflict between justice so defined as respect for funda
mental rights and utilitarian political morality .2 1 In this , I 
think, he was mistaken, for in the las t resort there is an un
bridgeable gap between pure utilitarianism, for which the 
maximization of the total aggregate general welfare or happi
nes s  is the ultimate criterion of value,  and a philosophy of  
basic human rights , which insists on the priority of principles 
protecting, in the case of each man, certain aspects of indi
vidual welfare and r�cognizing these as constraints on the 
maximizing aggregative principle of utilitarianism . 

None the less ,  Mill 's arguments deserve serious consider
ation. They are a most illuminating precursor of present 
twentieth-century thought on these matters . He hoped to 
show that in spite of common opinion to the contrary, justice 
and the respect for individual rights which justice requires do 
not conflict with utility but are part of it. This indeed follows 
from his definition of what it is to have a moral right. 'To 
have a right' , Mill says, is 'to have something which society 
ought  to defend me in the possession of. . . .  If the objector 
goes on to ask why it ought [ to do so] , I can give him no 
other reason than general utility ' . 22  Mill, in his attempted 
reconciliation of justice with utility, argued that justice and 
respect for fundamental rights represent a particular 'kind or 
branch of general utili ty ,23 which men recognized as having 
a superior binding force to ordinary claims of utility. He says 
that in the case of individual rights the interests of the indi
vidual which are at s take constitute ' [ an] extraordinarily im
portant and impressive kind of utility '  which he describes in 
a number of striking phrases : ' [ something] no human being 
can p ossibly do without' ; 'the very groundwork of our exist
ence ' ;  'the e ssentials of human wellbeing'. 24 He explains that 

21  J . S. Mil, Utilitarianism,  in 10 Collected Works of John Stuart Mill 203,  
240-1 O. Robson edn. 1 969) .  22 Ibid. at 250.  2 S  Ibid. at 24 1 .  2' Ibid. a t  250-1 . 
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among the interests included in this special kind of  utility of 
fundamental rights are the individual 's security from harm in
flicted by others , and from wrongful interference with his 
freedom to pursue his own good. These he says are 'utili ties 
which are vastly more important, and therefore more absolute 
and imperative ' ,25 than any others and are to be sharply dis
tinguished from the mere idea of promoting human pleasure, 
happiness, or convenience . The sentiment which guards these 
essential individual utilities is 'not only different in degree , 
but also in kind ' , says Mill , from the milder feeling attaching 
to the promotion of human pleasure or convenience .26 Mill 's 
conception of this special kind of utility consisting in certain 
specific protections of  individual freedom and basic interests ,  
and his consequent characterization of  the particular moral 
rights in the recognition of which justice consists , corresponds 
very closely to some elements stressed in formulations of 
natural or human rights from the French Declaration of the 
Rights of Man of the eighteenth century to the United 
Nations Declaration of Human Rights of our own day. For 
claims to such rights are centrally claims to what is necessary , 
not merely to secure increases in totals of pleasure or happi
ness ,  but to what men, endowed with distinctively human 
capacities of thought, rational choice and action, need i f  they 
are to be able to pursue their own individual ends as pro
gressive beings ; that is they need first, a wide area o f  freedom 
from interference and second, protection from the most pal
pable forms of physical harm. Jefferson, it will be remem
bered ,  distinguished between happiness and the right to pur
sue happiness ,  and freedom of thought and choice has always 
been the organizing centre of assertions of human rights .  

I t  i s  most important that Mill conceived that these funda
mental rights described by him as a special kind of u tility 
should be respected by society in the case of each individual. 
The principles at stake, he says , 'protect every individual from 
being harmed by  others ?7 and he adds that ' [ i J t is by a per
son's observance of  these [moralities J that his fitness to exist 
as one of the fellowship of human beings , is tested and de
cided' .28 Mill therefore recognizes an equal distribu tion as 
vital where these fundamental rights are concerned :  all are to 

2. Ibid. at 259 .  
27 Ibid. at  256. 

26 Ibid. 
2' Ibid. 
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have them respected .  Yet he nowhere demonstrates or even 
attempts to demonstrate the doctrine that general utili ty, as 
Bentham conceived it, is the basis of such individual rights, 
s ince he does not show that general utility treated as an aggre
gate would be maximized by an equal distribution to all in
dividuals in society of these fundamental rights . There is 
therefore nothing to counter the sceptic who would argue that 
if general u tility had any meaning it must be logically possible 
that the total net b alance of ease, pleasure and happiness of 
a society over pain or unhappiness might be greater, not where 
those fundamental rights were equally distributed to all mem
bers alike , but where a minority,  say a small slave population, 
or even a few individuals , were denied these essentials of 
human well-being in order that the vast majority should re
ceive increments in the means of pleasure or happiness ,  each 
small in themselves but large in the aggregate. The difficulty 
for Mill arises from the possibility that a society might protect 
the vast majority of its members by rules which made excep
tions for a !lmall oppressed minority . Utilitarian principles as 
ordinarily understood might be satisfied by this , but a doc
trine of natural rights could not be. 

Perhaps  Mill's invocation of 'general utility ' as the foun
dation of basic rights to which all men are entitled is to be 
understood ( though not, I think, successfully defended) in 
the following way. The freedom and interests protected by 
such rights constitute a distinct segment of utility ; they are , 
as Mill says ,  the 'primary moralities ', the maximization of 
which is to have priority over any advance, however great, 
in other forms of utility, which Mill variously calls 'the mere 
idea of promoting human pleasure or convenience '  or 'ordinary 
expediency ' . Since the basic rights impose mainly negative 
constraints on others , requiring their abstention from certain 
kinds of harmful conduct, the 'maximization' of this distinct 
segment of utility can only mean the total utility of respecting 
such rights in the case of every individual .  This distinct form 
of utility could not be increased by denying such rights to 
some individuals ; if, on the other hand, it were not kept dis
tinct from and given priority over o ther forms of utility , but 
simply added to them, then total utility might be increased 
by denial to some individuals of benefits , even by denial of 
the basic rights .  . 
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But though the priority thus accorded to the utility o f  the 
basic rights is perfectly intelligible,  Mill leaves obscure the 
sense in which 'general utility ' can be said to be their founda
tion. For if the 'maximization ' of this distinct segment of 
utility consists only in respecting the basic rights in the case 
of every individual, then respecting the rights of any one in
dividual necessarily increases general utility because it  is such 
an increase and the only thing that could count as an increase .  
It i s  difficult therefore to see how 'general u tility ' could be  
the reaso n ,  as  Mill says i t  is , for respecting an individual 's 
rights . Surely only if an increase in general utili ty was a value 
dis tinct from respecting an individual's rights could it be the 
reason for respecting them. 

III 

B entham 's utilitarianism met ,  as I have said , with much criti
cism even during the nineteenth century at the time of i ts 
greatest influence on the thought of political and social re
formers . But very few of any of those criticisms were accom
panied by any revival of the doctrine of natural right . The 
most serious philosophical criticisms concerned the theoreti
cal and practical difficulties facing a utilitarian 'calculus ' or 
reckoning of totals of net happiness , pi'easure , or welfare .  
This required the pains and pleasures of  different persons to 
be  compared, added, and subtracted in order to determine 
what course of conduct would produce the greatest net bal
ance of happiness over all .  The mos t  widespread criticisms of 
Bentham 's utilitarianism were made by some of the great lit
erary figures of  the time.  These were often based  on a gross 
misunderstanding of Bentham's thought. Whereas Bentham 
explicitly identified the utility which was to be  maximized 
with pleasure and happiness arising from any source - from 
the intellect, from friendship, from honours , as well as the 
senses - some of his critics identified it with mere sensuous 
pleasure. Other critics like Hazlitt ,29 Carlyle ,30 and Dickens31 

29 W. Hazlitt, The Spirit of the Age, in 1 1  Complete Works of William Hazlitt 
1 (P. Howe edn. 1 932 ). 

30 T. Carlyle, Sartor Resartus, in 1 Collected Works of Tho mas Carlyle 1 1 6 ,  
2 1 3-14 , 226-8 ( 1 887 ) .  

3 1 C. Dickens, Hard Times (New Yark 1 868) .  
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even contrasted utility with enjoyment of life or happiness 
as if it meant solely the production of material goods at the 
cost of grinding labour. The utilitarian spirit, said Dickens , 
was an iron-binding of  the mind to grim realities . 32 

Many refinements, some very sophisticated, designed to 
meet thes e and other criticisms , were made o f  Bentham 's 
original doctrine by later utilitarians in the nineteenth cen
tury. The most important amendment made to avoid the 
difficulties of the utilitarian calculus was to res tate the doc
trine not in terms of pleasure or of happiness but in terms of 
the satisfaction of  desires or what the welfare economists 
would call 'revealed preferences ' .  The ultimate criterion for 
governments to follow would then become maximum satis
faction and minimum frustration of such wants or preferences , 
and in this reformulation some of the difficulties of measure
ment and interpersonal comparison were avoided, with the 
aid of ideas drawn from economists , notably Pareto. 

But all these were matters of comparative detail , leaving 
untouched the central idea of utilitarianism both as a standard 
of personal morality and as a critique of government, that all 
that matters morally is the maximization of a single collective 
or aggregate or total value whether it is called pleasure , happi
ness ,  or want satisfaction. 

The first fundamental criticism of  this central maximizing 
principle is again to be found implicit in John Stuart Mill 's 
work. It is implicit in his account of justice already men
tioned, but even more importantly in his influential reflec
tions on liberty , in the essay of that name . Bentham, it will 
be recalled , in making his own slow transition from Tory sup
porter of the unreformed British Constitution to radical demo
crat , thought  that utilitarianism provided entirely adequate 
reasons for preferring democracy with manhood suffrage 
to any other form of  government , because only a govern
ment dependent on popular election could have sufficient in
centive to work for the general interest rather than the sinister 
interest of  a governing few. So  his critique of constitutional or 
p olitical structures was rather like that of a business efficiency 
expert on a grand scale examining the structure of a firm , and 
p olitical theorists of our own day have produced some highly 

3 2 C. Dickens, Household Words ( issue of 30 March 1 850) .  
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sophisticated versions of this type of quasi-economic approach 
to p olitical theory. But Mill valued democracy for quite other 
reasons : not merely as the protection of the majority against 
exploitation by the few and against the inefficiency of govern
ments, but as affording the opportunity to all to develop their 
distinctive human capacities for thought, choice and self
direction by partaking in political decisions , even in the mini
mal form of voting at intermittent elections . But Mill also 
thought that the tyranny of  the majority over a minority was 
as great a danger as the tyranny of a minority government or 
despotism against which Bentham thought democracy the 
best protection. So a political morality which like u tilitarian
ism places political power in the hands of the majority is not 
enough to s ecure a good, liberal society . It matters very much 
what the majority do with the power which is put in their 
hands ; so there is need for constraints in the form of distinct 
principles of political morality whether or not they are trans
lated into law in the form of a bill of rights . 'The limitations 
of the power of government over individuals , '  said Mill, 'loses 
none of its importance when the holders of power are regu
larly accountable to the c ommunity - that is  to the strongest 
party therein . >33 

Hence, when Mill came to discuss the liberty of the individ
ual he argued that it was only to be interfered with or restric
ted (whether by law or social pressure )  when the conduct of 
the individual is harmful to others , whereas a strict maxi
mizing utilitarian would have to allow that the freedom of an 
individual might always be restricted if this would increase the 
total aggregate welfare of society. Mill's doctrine of liberty is 
on this point a striking departure from the maximizing prin
cip le of utilitarianism and the effect of it is to secure for each 
individual an area of freedom for the whole range of his ac
tivities which are not harmful to others . Since it offers this 
protection to the freedom of the individual as such , it secures 
the same area of liberty for all individuals and thus a measure 
of  equality , whereas pure utili tarianism is in no way commit
ted to equality of treatment as an independent value. Of 
course Mill 's doctrine is not without its famous ambiguities 
or difficulties, mainly flowing from the open - textured or 

33 Mill, supra n. 20.  at 2 1 9 . 
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vague character of the concept of 'harm to others ' ,  but it is a 
striking departure from the maximizing principle of utili
tarianism. 

However, only in our own time has a direct frontal attack 
been made on the central maximizing principle of utilitarian
ism.  This modern critique has been developed largely in the 
United S tates in the last twenty years , most notably in John 
Rawls 's A Theory of Justice ,34 which is the most important 
work of p olitical philosophy written in English since John 
Stuart Mill . Rawls 's work is already profoundly influential, 
though both its critique of utilitarianism and its positive 
theory of basic rights is controversial and incomplete . A simi
lar critique of utilitarianism is now to be found in many other 
modern writers , American and English. 35 

The thrust  of this modern critique consists of a claim that 
utilitarianism 'does not ta,ke seriously the distinction between 
persons ' ,36 since it licenses the imposition of sacrifices in in
dividual cases whenever this can be shown to advance aggre
gate welfare. Persons on this view are of no intrinsic value , but 
are merely the receptacles for the experiences which will in
crease or diminish the sole intrinsic value,  namely aggregate 
welfare . 

These considerations show why utilitarianism, once re
garded as the great inspiration of progressive social thought,  
also possesses a darker sinister side permitting the sacrifice of 
one individual to secure the greater happiness of others . 

Accordingly ,  the contemporary modern philosophers of 
whom I have spoken, and pre-eminently Rawls in his Theory 
of Justice , have argued that any morally adequate political 
philosophy must recognize that there must  be, in any morally 
tolerable form of social life , certain protections for the free
dom and basic interests of individuals which constitute an 
essential framework of individual rights. Though the pursuit 
of the general welfare is indeed a legitimate and indeed neces
sary concern of governments, it is something to be pursued 

3 4  J .  Rawis, A Theory of Justice 22-4 , 2 7 , 1 8 1 , 1 83 , 1 8 7  { 1 9 7 1 } . 
3' E.g., R. Dworkin, Taking Rights Seriously ( 1 9 7 7) ; J .  Mackie , Ethics: Invent

ing Right and Wrong ( 1 9 7 7 ) ;  R. Nozick, Anarchy, State, and Utopia ( 1 9 74) ; B .  
Williams, Morality: An Introduction to Ethics ( 1 9 72 ) .  

36 See  Rawls, o p .  c i t .  n .  34  supra at  1 87.  I examine this claim in  detail in  my 
'Between Utility and Rights ' , Essay 9 infra . 
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only within certain constraints imposed by recognition o f  
such rights .  

The modern philosophical defence put forward for the 
recognition of basic human rights does not wear the same 
metaphysical or conceptual dress as the earlier doctrines of  
the seventeenth- and eighteenth-century rights of man ,  which 
men were said to have in a state of nature or to be endowed 
with by their creator_ None the less, the most complete and ar
ticulate version of  this modern critique of u tilitarianism has 
many affinities with the theories of social contract which in 
the seventeenth and eighteenth centuries acc ompanied the 
doctrine of natural rights . Thus Rawls has argued in A Theory 
of Justice that though any rational person must know that in 
order to live even a minimally tolerable life he must live within 
a political society with an ordered government, no rational 
person bargaining with others on a footing of equality could 
agree to regard himself as bound to obey the laws of any 
government if his freedom and basic interests , what Mill called 
'the groundwork of human existence ' ,  were not  given protec 
tion and treated as having priority over mere increases in  ag
gregate welfare , even if the protection cannot be absolute . 

Both the philosophical foundations of this new critique of  
utilitarianism and the detailed application of its doctrine of 
basic rights to contemporary constitutional, s ocial and econ
omic problems o f  society are still highly controversial. It can
not be said that we have had,  either from the European or 
from American political theorists who have now become 
acutely conscious of the defects of an undiluted maximizing 
utilitarianism, a sufficiently detailed or adequately articulate 
theory showing the foundation for such right s  and how they 
are related to other values which are pursued through govern
ment. Nothing is yet available of this kind comparable in 
clarity and detailed articulation to Bentham 's elaborate ex
position and application of utilitarianism. Indeed the revived 
doctrines of  basic rights, as currently presented, are in spite 
of  much brilliance still unconvincing. In fact ,  I think, this is 
due to their authors seeking to define their point of view too 
exclusively in terms of the ways in which u tilitarianism has 
ignored certain values taken to be uncontroversial, whereas 
what is first needed is some more radical and detailed con
sideration of the ways in which rights relate to other values 
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pursued in s ociety . Among such writers examples could now 
be found in both the Conservative Right and the Liberal Left 
of the political spectrum. The work of these writers certainly 
demands careful assessment , but that is a task for another 
time .37 

Yet  it is plain that a theory of rights is urgently called for. 
During the las t  half century man's inhumanity to man has 
been such that the mos t  basic and elementary freedoms and 
protections have been denied to innumerable men and women 
guilty, if of anything, only of claiming such freedoms and 
protections for themselves and others , and sometimes these 
have been denied to them on the specious pretence that this 
denial is demanded by the general welfare of a society . So the 
protection of a doctrine of basic human rights limiting what a 
state may do to its citizens seems to be precisely what the 
political problems of our own age most urgently require, or 
at any rate they require this more urgently than a call to 
maximise general utility . And in fact the philosophical devel
opments which I have sketched have been accompanied by a 
growth, recently accelerated, of an international human rights 
movement.  Since 1 946 when the signatories of the United 
Nations Charter affirmed their faith in fundamental human 
rights and the dignity and worth of  the human person, no 
s tate can claim that the denial of such rights to its own citi
zens is solely its own business .  I cannot here assess how much 
or how little the world has gained from the fact that in the 
thirty years which separate the signing of the United Nations 
Charter from the recent Helsinki Agreement, pressure for the 
implementation of basic human rights has become increas 
ingly a feature of  international relations , coventions,  and 
diplomacy . Nor can I assess here how often cynical lip service 
to the doctrine has been, and s till is , accompanied by cynical 
disregard of its principles .  There is however no doubt that 
the conception of basic human rights has deeply affected the 
s tyle of diplomacy, the morality, and the political ideology 
of our time,  even though thousands of innocent persons 
s till imprisoned or oppressed have not yet felt its benefits .  
Th e  doctrine of hurrian rights has at least temporarily re
placed the doctrine of maximizing utilitarianism as the prime 

3 7  I attempt such an assessment in 'Between Utility and Rights ' ,  Essay 9 infra. 
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philosophical inspiration o f  political and social reform. I t  re
mains to be seen whether i t  will have as much success as utili
tarianism once had in changing the practices of governments 
for human good.  

POSTSCRIPT 

See for an opposed view : D. Lyons, 'Human Rights and the General Wei, 
fare ' , 6 Philosoph y  an d Pu blic Affairs ( 1 9 7 7) ;  criticized in 'Natural 
Rights : B entham and John Stuart Mill ' in my Essays on Benth a m  
(Oxford 1 9 8 2) ,  ch . IV. 



Essay 9 

Between U tility and Righ ts 

I 

I do  not think that anyone familiar with what has been pub
lished in the last ten years , in England and the United States , 
on the philosophy of government can doubt that this subject,  
which is the meeting point of moral, political , and legal phil
osophy, is undergoing a major change . We are currently wit
nessing, I think, the progress of a transi tion from a once 
widely accepted old faith that s ome form of utilitarianism, if 
only we could discover the right form, must cap ture the es
sence of political morality. The new faith is that the truth 
must lie not with a doctrine that takes the maximization of 
aggregate or average general welfare for its goal, but with a 
doctrine of b asic human rights , protecting specific basic lib
erties and interests of individuals , if  only we could find some 
sufficiently firm foundation for such rights to meet some 
long-familiar objections . Whereas not so  long ago great energy 
and much ingenuity of many ph�losophers were devoted to 
making some form of  utilitarianism work, latterly such ener
gies and ingenuity have been devoted to the articulation of 
theories of basic rights. 

As often with such changes of  faith or redirection of philo
sophical energies and attention, the new insights which are 
currently o ffered us seem to dazzle at least as much at they 
illuminate . Certainly , as I shall try to show by reference to the 
work of two now influential contemporary writers , the new 
faith has b een presented in forms which are , in spite of much 
brilliance , in the end unconvincing. My two examples , both 
American, are taken respectively from the Conservative Right 
and the Liberal Left of the political spectrum ; and while the 
former builds a theory of rights on the moral importance of 
the separateness or distinctness of human persons ' which utili
tarianism is said to ignore , the latter seeks to erect such a 
theory on their moral title to equal concern and respect 
which, it  is said ,  unreconstructed utilitarianism implicitly 
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denies. So  while the first theory is dominated by the duty of 
governments to respect  the separateness of persons , the sec
ond is dominated by the duty of governments to treat their 
subjects as equals , with equal concern and respect .  

I I  

For a just appraisal of the first of  these two theories it i s  
necessary to gain a clear conception of what precisely i s  meant 
by the criticism, found in different forms in very many differ
ent modern writers , that unqualified utilitarianism fails to 
recognize or abstracts from the separateness of persons when, 
as a political philosophy, it calls on governments to maximize 
the total or the average net happiness or welfare of their sub
jects . Though this accusation of ignoring the separateness of 
persons can be seen as a version of the Kantian principle that 
human beings are ends in themselves , it is none the les s  the 
distinctively modern criticism of utilitarianism . In England 
Bernard Williams 1 and in America John Rawls2 have been the 
most eloquent expositors of this form of criticism ; and John 
Rawls 's claim that 'Utilitarianism dces not take s eriously the 
distinction between persons '3 plays a very important role in 
his A Theory of justz"ce. Only faint hints of this particular 
criticism flickered through the many different attacks made 
in the past  on utilitarian doctrine,  ever since Jeremy Bentham 
in 1 7 76 announced to the world that both government and 
the limits of government were to be justified by reference to 
the greates t  happiness of the greatest number, and not by ref
erence to any doctrine of natural rights :  such doctrines he 
thought so much 'bawling upon paper ',4 and he first an
nounced them in 1 7 76 in a brief rude replyS to the American 
Declaration of Independence. 

I 'A  Critique of Utilitarianism', in  J .  Smart and B. Williams , Utilitarianism, For 
and Against 1 08-1 8 ( 1 9 73) : and 'Persons, Character and Morality ' in The Identity 
of Persons ( Rorty edn., 1 9 7 7 ) .  

2 See J .  Rawls , A Theory of Justice 22-4 , 2 7 , 1 8 1 , 1 8 3 , 1 8 7  ( 1 97 1 ) . 
3 Ibid. at 1 8 7 . 
4 Bentham, Anarchical Fallacies, in 2 Works 494 (Bowring edn., 1 83 8 43 ) .  
• For an account of this reply included in An Answer to  the  Declara tion of 

the American Congress ( 1 7 76) by Bentham's friend John Lind,  see my 'Bentham 
and the United States of America', 1 9  J. L. & Econ. 547 , 555-6 ( 1 9 7 6 ) ,  reprinted 
in my Essays on Ben tham (Oxford, 1 982) ,  ch. III. 
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What then does this distinctively modern criticism of utili
tarianism,  that it ignores the moral importance of the sep
arateness of individuals , mean? I think i t s  meaning is to be 
summed up in four main points , though not all the writers 
who make this cri ticism would endorse all of them. 

The first point is this : In the perspective of classical maxi
mizing utilitarianism separate individuals are of no intrinsic 
importance but only imp ortant as the points at which frag
ments of what is important, i .e .  the total aggregate of pleasure 
or happiness , are located. Individual persons for it are there
fore merely the channels or locations where what is of value 
is to be found. It is for this reason that as long as the totals are 
thereby increased there is nothing, if no independent princi
ples of dis tribution are introduced, to limit permissible trade
offs between the satis factions of different persons . Hence one 
individual 's happiness or pleasure , however innocent he may 
be ,  may be sacrificed to procure a greater happiness or 
pleasure located in other persons, and such replacements of 
one person ·by another are not only allowed but required by 
unqualified u tilitarianism when unrestrained by distinct dis
tributive principles . 

Secondly, u tili tarianism is not, as sometimes it is said to 
be ,  an individualistic and egalitarian doctrine , although in a 
sense it treats persons as equals , or of equal worth. For it 
does this only by in effect treating individual persons as of 
no worth ; since not persons for the utilitarian but the exper
iences of pleasure or satisfaction or happiness which persons 
have are the sole items of worth or elements of  value .  It  is of 
course true and very imp ortant that , according to the utili
tarian maxim, 'everybody [is ] to count for one, nobody for 
more than one ' ,6 in the sense that in any application of the 
greatest happiness calculus the equal pains or pleasures ,  satis
factions or dissatisfactions or preferences of different persons 
are given the s ame weight whether they be Brahmins or 
Untouchables ,  Jews or Christians , black or white . But since 
utilitarianism has no direct or intrinsic concern but only an 
instrumental concern with the relative levels of total well
being enjoyed by different persons, its form of equal concern 

6 See J. S. Mill, Utilitarianism (ch. 5), in 10 Collected Works of John Stuart 
Mill 1 5 7  ( 1 969) ; Bentham, Plan of Parliamentary Reform ,  in 3 Works 459 (Bow
ring edn. 1 838-43) .  



BETWEEN UTILITY AND RlGHTS 2 0 1  

and respect for persons embodied in  the maxim 'everybody 
to count for one, nobody for more than one'  may license the 
grossest form of inequality in the actual treatment of individ
uals , if that is required in order to maximize aggregate or 
average welfare . So long as that condition is s atis fied, the 
situation in which a few enjoy great happiness while many 
suffer is as good as one in which happiness is more equally 
distributed. 

Of course in comparing the aggregate economic welfare 
produced by equal and unequal dis tribution of resources 
account must be taken of factors such as diminishing marginal 
utility and also envy. These factors favour an equal distri 
bution of resources, but by no means always favour it con
clusively. For there are also factors pointing the o ther way, 
such as adminis trative and transaction costs ,  loss of incentives 
and failure of the standard assumption that all individuals are 
equally good pleasure or satis faction machines , and derive the 
same utility from the same amount of wealth . 

Thirdly , the modern critique of utilitarianism asserts that 
there is nothing self-evidently valuable or authoritative as a 
moral goal in the mere increase in totals of pleasure or happi
ness abs tracted from all questions of distribution . The collec
tive sum of different persons ' pleasures, or the net balance of 
total happiness of  different persons ( supposing i t  makes sense 
to talk of adding them),  is not in itself a pleasure or  happiness 
which anybody experiences . Society is not an individual ex
periencing the aggregate collected pleasures or pains of  i ts 
members ; no person experiences such an aggregate . 

Fourthly , according to this critique, maximizing utilitarian
ism, if it  is not restrained by distinct distributive principles , 
proceeds on a false analogy between the way in which it is 
rational for a single prudent individual to order his life and 
the way in which it is rational for a whole community to 
order its life through government. The analogy is this : it is 
rational for one man as a single individual to sacrifice a pres
ent satis faction or pleasure for a greater satis faction later, 
even if  we discount somewhat the value of the later satisfac
tion because of its uncertainty. Such sacrifices are amongst 
the most elementary requirements of prudence and are com
monly accepted as a virtue,  and indeed a paradigm of practical 
rationality, and, of  course ,  any form of  saving is  an example 
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of this form of rationality. In its misleading analogy with an 
individual's prudence, maximizing utilitarianism not merely 
treats one person's pleasure as replaceable by some greater 
pleasure of that same person, as prudence requires ,  but it also 
treats the pleasure or happIness of  one individual as similarly 
replaceable without limit by the greater pleasure of other 
individuals . So in these ways it treats the division between 
persons as of no more moral significance than the division be
tween times which separates one individual 's earlier pleasure 
from his later pleasure, as if individuals were mere parts of a 
single persis ting entity. 

III 

The modern insight that it is the arch-sin of unqualified utili
tarianism to ignore in the ways I have mentioned  the moral 
importance of the separateness of persons is , I think, in the 
main , a profound and penetrating criticism. I t  holds good 
when utilitarianism is res tated in terms of maximum want or 
preference satis faction and minimum want or preference frus
tration rather than in the Benthamite form of the balances of 
pleasure and pain as psychological states, and i t  holds good 
when the maximand i s  taken to  be average rather than total r general welfare . But it is capable of being abused to discredit 
all attempts to diminish inequalities and all arguments that 

, one man 's loss may be compensated by another's gain such as 
have inspired policies of social welfare ; all these are discredited 
as if  all necessarily committed the cardinal sin committed by 
maximizing utilitarianism of ignoring the s eparateness of 
individuals .  This is I think the basis of the libertarian, strongly 
anti-utilitarian political theory developed by Robert Nozick in 
his influential book, Anarchy, State, and Utopia . 7 For Nozick 
a strictly limited set of near-absolute individual rights con
stitute the foundations of morality . Such rights for him 'ex
press the inviolability of persons 's and 'reflect the fact of our 
separate exis tences ' .9 The rights are these : each individual , so 
long as he does not violate the same rights of others , has the 
right not to be killed or assaulted, to be free from all forms 

7 R. Nozick, Anarchy, State, and Utopia ( 1 9 74 ) .  
• Ibid at  32. 
9 Ibid at 33. 
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of coercion or  limitation of freedom , and the right not to  
have property, legi timately acquired, taken, or  the use of it  
limited. He has also the secondary right to punish and exact 
compensation for violation of his rights , to defend himself and 
others against such violation. He has the positive right to ac
quire property by making or finding things and by transfer or 
inheritance from others , and he has the right to make such 
transfers and binding contracts . The moral landscape which 
Nozick explicitly presents contains only rights and is emp ty ) 
of everything else except possibly the moral permissibility of 
avoiding what he terms catastrophe. Hence moral wrongdoing ! 

has only one form : the violation o f  rights ,  perpetrating a 
wrong to the holder of a right. So  long as rights are not 
violated it matters not for morality, short of catastrophe , how 
a social system actually works , how individuals fare under it ,  
what needs it fails to meet or what misery or inequalities it 
produces .  In this scheme of things the basic rights which fill 
the moral landscape and express the inviolability of persons 
are few in number but are all equally s tringent. The only legit
imate S tate on this view is one to which individuals have 
transferred their right to punish or exact compensation from 
others , and the S tate may not go beyond the night-watchman 
functions of using the transferred rights to protect  persons 
against force ,  fraud,  and theft or breaches of contract .  In par
ticular the State may not impose burdens on the wealth or in
come or restraints on the liberty of some citizens to relieve 
the needs or suffering, however great, of others . S o  a S tate 
may only tax its citizens to provide the police ,  the law courts , 
and the armed forces necessary for defence and the perform
ance of the night-watchman functions. Taxing e arnings or 
profits for the relief of poverty or destitution, however dire 
the need, or for the general welfare such as public education, 
is on this view morally indefensible ; i t  is said to b e  'on a par 
with ' forced labour1 0 or making the government imposing 
such taxes into a 'part owner' of the persons taxed. l l 

Nozick's development of  this extreme libertarian position 
is wide-ranging. I t  is full of original and ingenious argument 
splendidly designed to sha.ke up any complacent intervention
ist into painful self-scrutiny. But it rests on the slenderest 

1 0  Ibid. at 1 69 .  I I  Ibid. at 1 72. 
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foundation. Indeed many critics have complained of the lack 
of any argument to show that human beings have the few and 
only the few but very s tringent rights which Nozick assigns to 
them to support his conclusion that a morally legitimate gov
ernment cannot have any more extensive functions than the 
night-watchman's . But the critics are wrong :  there is argument 
of a s ort, though it is woefully deficient.  Careful scrutiny 
of his book shows that the argument consists of the assertion 
that if  the functions of government are not limited to the 
protection of the basic stringent rights, then th e arch-sin of 

I ignoring the separateness of persons which modem critics im
i pute to utilitarianism will have been committed.  To sustain 
! this argument Nozick at the start of his book envelops in 
metaphors all policies imposing burdens or res traints going 
beyond the functions of the night-watchman S tate , and the 
metaphors are in fact all drawn from a description of the arch
sin imputed to utilitarianism. Thus , not only is taxation said 
to be the equivalent of forced labour, but every limitation of 
property rights , every restriction of liberty for the benefit of 
others going beyond the constraints imposed by the basic 
rights , are described as vio lating a person, 1 2 as a sacrifice of 
that person, 1 3 or as an outweighing of one life by others/4 or 
a treatment of  a distinct individual as a resource I S  for others . 
So conceptions of  justice permitting a graduated income tax 
to provide for basic needs or to diminish social or economic 
inequalities are all said to neglect the basic truth ' that each 
individual is a separate person, that his is the only life he 
has ' . 1 6 To hold that a person should bear costs that benefit 
others more is represented as a 'sacrifice '  of that person and 

I as implying what is false :  namely that there is a single social 
i entity with a life of which individual lives are merely part just 
; as one individual's desires sacrificed for the sake of  his other 

desires are only p art of his life .  I ?  This imputation of the arch
sin committed by utilitarianism to any political philosophy 
which assigns functions to the state more extensive than the 
night-watchman's constitutes , I think, the foundation which 
Nozick offers for his system. 

It  is a paradoxical feature of Nozick 's argument, hostile 
12 Ibid. at 32 .  
14  Ibid. 16  Ibid. 

1 3  Ibid. at 33.  
1 5  Ibid. 
1 7 Ibid. at 32-3. 
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though it is to any form of  utilitarianism, that it yields a 
result identical with one of  the least acceptable conclusions 
of an unqualified maximizing utilitarianism , namely that 
given certain conditions there is nothing to choose between 
a society where few enjoy great happiness and very many 
very little , and a society where  happiness is more equally 
spread. For the utilitarian the condition is that in both so
cieties either aggregate or average welfare is the same .  For 
Nozick the condition is a historical one : that the patterns of 
distribution of  wealth which exist at any time in a society 
should have come about through exercise of the rights and 
p owers of acquisition and v oluntary transfer included in own
ership and without any violation of the few basic rights . Given 
the satisfaction of this historical condition, how people fare 
under the resulting patterns of dis tribution , whether grossly 
inegalitarian or egalitarian, is of no moral significance.  The 
only virtue of social institu tions on this view is that they pro
tect the few basic rights, and their only vice is failure to do 
this . Any consequence of the exercise of  such rights is un
objectionable . It is as if the model for Nozick's basic moral 
rights were a legal one . Just as there can be n o  legal objec
tion to the exercise of a legal right ,  so in a morality as empty 
as Nozick's  is of everything except rights ,  there can be no 
moral objection to the exercise of a moral right. 

Why should a critic of society thus assume that there is 
only one form of moral wrong, namely, violation of individual 
rights ? Why should he tum his gaze away from the conse
quences in terms of human happiness or misery produced by 
the working of a system of such rights? The only ans wer ap
parent in Nozick's work is that to treat this misery as a matter 
of moral concern and to require some persons to contribute 
to the assistance of others only makes sense if one is prepared,  
like the maximizing utilitarian , to disregard the separateness 
of  individuals and share the superstition that those required 
to make such contributions are merely part of the life of a 
single persisting social entity which both makes the contribu
tions and experiences the balance of good that comes from 
such contributions . This of course simply assumes that utili 
tarianism is only intelligible if the satisfactions it seeks to 
maximize are regarded as those of a single social entity. I t  also 
assumes that the only alternative to the Nozickian philosophy 
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of right is an unres tricted maximizing utilitarianism which 
respects not persons but only experiences of pleasure or satis 
faction ; and this is of course a false dilemma. The impression 
that we are faced with these two unpalatable alternatives dis
solves if we undertake the no doubt unexciting but indispens
able chore of confronting Nozick's misleading descriptive 
terms,  such as 'sacrifice of one individual for others ' ,  'treating 
one individual as a resource for others ' ,  'making others a part 
owner of a man' ,  'forced labour', with the realities which 
these expressions are misused to describe .  We must also sub
stitute for the blindingly general use of  concepts like 'inter
ference with liberty ' a discriminating catalogue which will 
enable us to distinguish those restrictions on liberty which 
can be imposed only at that intolerable cost of sacrificing an 
individual 's life or depriving it of meaning, which according 
to Nozick is  the cost of any restriction of liberty except the 
restriction on the violation of basic rights . How can it be right 
to lump together, and ban as equally illegitimate, things so 
different in their impact on individual life as  taking some of a 
man's  income to save others from some great suffering, and 
killing him or taking one of his vital organs for the same pur
pose? If we are to construct a tenable theory of rights for use 
in the criticism of law and society we must,  I fear, ask such 
b oring ques tions as : Is taxing a man's earnings or income ,  
which leaves him free to  choose whether to  work and to  
choose what  work to  do, not  altogether different in  terms of 
the burden it imposes from forcing him to labour? Does it 
really sacrifice him or make him or his body just a resource 
for others? Does the admitted moral impermissibility of 
wounding or maiming others or the existence of an absolute 
moral right not to have one 's vital organs taken for the benefit 
of others in any way support a conclusion that there exists an 
absolute moral right to retain untaxed all one 's earnings or all 
the income accrued from inherited property except  for taxes 
to support the army and the police? Can one man's great gain 
or relief from great suffering not outweigh a sma�l loss of in
come imposed on another to provide it? Do  such outweighings 
only make sense if the gain and the loss are of the same person 
or a single 'social entity '? Once we shake off that assumption 
and once we distinguish between the gravity of the different 
restrictions on different specific liberties and their importance 
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for the conduct of  a meaningful life o r  the development of 
the personality , the idea that they all , like unqualified maxi
mizing utilitarianism, ignore the moral importance of the div
ision of humanity into separate individuals , and threaten the 
proper inviolability of persons , disappears into the mis t. 

There is of course much of value to be learned from 
Nozick's ingenious and diverting pages, but there are also 
many quite different criticisms to be made of i ts foundations 
apart from the one which I have urged. But since other critics 
have been busy with many such criticisms I will here mention 
only one. Even if a s ocial philosophy can draw its morality, as 
Nozick assumes, only from a single source ; even if that source 
is individual rights,  so that the only moral wrongdoing con
sists in wrongs done to individuals that violate their rights , 
and even if the foundation for such rights is respect for the 
separateness of persons, why should rights be limited as they 
are by Nozick to what Bentham called the negative services 
of others , that is to abstention from such things as murder, 
assault, theft ,  and breach of contract? Why should there not 
be included a basic right to the positive service of  the relief of 
great needs or suffering or the provision of basic education 
and skills when the cos t of these is small compared with both 
the need to be met and with the financial resources of those 
taxed to provide them? Why should property rights, to be 
morally legitimate, have an absolute , permanent, exclusive , 
inheritable, and unmodifiable character which leaves no room 
for this?  Nozick is I think in particular called upon to answer 
this question because he is clear that though rights for him 
constitute the only source of constraint on action , they are 
not ends to be maximized, ' 8 the obligations they impose are , 
as Nozick insists , 'side constraints' , so  the rights form a pro
tective bastion enabling an individual to achieve his own ends 
in a life he shapes himself; and that , Nozick thinks , is the in
dividual 's way of giving meaning to life. 1 9  

But i t  is of course an ancient insight that for a meaningful 
life not only the protection of freedom from deliberate re
striction but opportunities and resources for its exercise are 
needed. Except for a few privileged and lucky persons, the 
ability to shape life for oneself and lead a meaningful life is 

I I  Ibid. at 28-9.  I t  Ibid. at 48-50 .  
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something to be constructed by positive marshalling of social 
and economic resources. It is not something automatically 
guarantee d  by a structure of negative rights . Nothing is more 
likely to bring freedom into contempt and so endanger it than 
failure to support those who lack, through no fault of their 
own, the material and social conditions and opportunities 
which are needed if a man's freedom is to contribute to his 
welfare. 

IV 

My second example of contemporary right-based social phil
osophy is that put forward with very different political impli
cations as one ground for rights in the original , fascinating, 
but very complex web of theory spun by Professor Ronald 
Dworkin in his book Taking Rights Ser£ously .20 Dworkin 's 
theory at first sight  seems to be, like Nozick's, implacably op
posed to any form of u tilitarianism ; so much so that the con
cep t of a right which he is concerned to vindicate is expressly 
described  by him as 'an anti-utilitarian concept' .  It is so de
scribed because for Dworkin 'if someone has a right to some
thing then it is wrong for the government to deny it  to him 
even though it would be in the general interest to do SO ' . 2 1 

In fact the two writers , in spite of this surface similarity , 
differ on almost every important issue except over the con
viction that it is a morality of individual rights which both 
imposes moral limits on the coercive powers of governments , 
and in the last resort justifies the use of that power. 

Before I turn to examine in detail Dworkin 's main thesis I 
shall summarize the major differences between these two 
modern philosophers of right .  For Nozick the supreme value 
is freedom - the unimpeded individual will : for Dworkin it is 
equality of concern and respect, which as he warns us does 
not always entail equality of treatment. That governments 
must treat all their citizens with equal concern and respect is 
for Dworkin 'a postulate of political morality

,
/ 2 and, he pre

sumes ,  everyone accepts it_ Consequently these two thinkers ' 
lists of  basic rights are very different,  the chief difference 

20 R. Dworkin, Taking Rights Seriously ( 1 9 7 7) .  21 Ibid. at 269.  2 2  Ibid. at 272 .  



BETWEEN UTIUTY AND RIGHTS 209 

being that for Dworkin there is no general or residual right to 
liberty, as there is for Nozick. Indeed, though he recognizes 
that many, i f  n ot most ,  liberal thinkers have believed in such 
a right ,  as Jefferson did, Dworkin calls the idea 'absurd '.2 3 
There are only rights to specific liberties such as freedom of 
speech, worship , association, and personal and sexual relation
ships . Since there is no general right to liberty there i s  n o  
general conflict between liberty and equality, though the rec
onciliation of these two values is generally regarded as  the 
main problem of liberalism ; nor, since there is no general right 
to liberty, is there any inconsistency, as conservatives often 
claim, in the liberal ' s  willingness to accept restriction on econ
omic but not on personal freedom . This is why the political 
thrust of these two right-based theories is in opposi te direc
tions. So far from thinking that the State must be confined 
to the night-watchman 's functions of protecting a few basic 
negative rights but not otherwise restricting freedom, Dworkin 
is clear that the S tate may exercise wide interventionist func
tions ; so if overall social welfare fairly assessed would be 
thereby adv�nced, the State may restrict the use of property 
or freedom of  contract ;  it may enforce desegregation, provide 
through taxation for public education and culture ; it may 
both prohibit discrimination on grounds of sex or colour 
where these are taken to be badges of inferiority, and allow 
schemes of reverse racial discrimination, if required in the 
general interest, even in the form which the Supreme Court 
has recently refused to uphold in Bakke 's case .24 But there i s  
no general right to liberty : so the freedom from legal restric
tion to drive both ways on Lexington Avenue and the free
dom, later regretted but upheld in Lochner's case2 S against 
State legislation, to enter into labour contracts requiring 
more than ten hours work a day were , as long as they were 
left unrestricted, legal rights of a sort ; but they were not  and 
cannot constitute moral or p olitical rights in Dworkin's s trong 

2. Ibid. at 267 . Yet 'Hercules' (Dworkin 's model of a judge) is said not only to 
believe that the Constitution guarantees an abstract right to liberty but to hold 
that a right to privacy is a consequence of it. Ibid. at 1 1 7 . 

24 Regents of the Univ. of Cal. v. Bakke ,  438 U.S. 265 ( 1 9 7 8 ) ; "and see R. 
Dworkin, supra n. 20, at 223-39,  and N. Y. Rev. Books , 1 0  November 1 9 7 7 ,  at 
1 1 -1 5 .  

25 See Lochner v .  New York , 1 98 U.S. 4 5  ( 1 905) ,  and R. Dworkin, supra n. 20,  
at  1 9 1 , 269-78.  
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'anti-utilitarian ' sense ,  jus t  because restriction or abolition of 
these liberties might properly be imposed  if it advanced gen
eral welfare . Finally , notwithstanding the general impression 
of hostility to utilitarianism suggested by his stress on the 
'anti-utilitarian ' character of the concep t of a right , Dworkin 
does not reject it  wholly as N ozick does, but ,  as in the Lexing
ton Avenue and labour contract examples, actually endorses 
a form of  utilitarianism . Indeed he says ' the vast bulk of the 
laws which diminish my liberty are jus tified on utilitarian 
grounds ' . 26 But the u tilitarianism which Dworkin endorses 
is a purified or refined form of it in which a 'corrupting

,27 
element which he finds in vulgar Benthamite utilitarianism is 
not allowed to weigh in determining decisions . Where the cor
rupting element does weigh it  destroys , according to Dworkin, 
the fair egalitarian character, 'everybody to count for one , 
nobody for more than one' ,  which utilitarian arguments other
wise have .  This corrupting element causes their use or the use 
of a majority democratic vote (which he regards as the nearest 
practical p olitical representation of utilitarianism) to violate , 
in the case of  certain issues , the fundamental right of all to 
equal concern and respect .  

Before we consider what this 'corrupting' element is and 
how it corrupts I wish to stress the following major point .  
Dworkin interestingly differs from mos t philosophers of the 
liberal tradition. He not merely seeks to draw a vi tal distinc
tion between mere liberties which may be  restricted in the 
general interest like freedom of contract to work more than 
ten hours a day, and those preferred liberties which are rights 
which may not be restricted, but he attempts to do this with
out entering into some familiar controversial matters .  He does 
not make any appeal to the important role played in the con
duct of individual li fe by such things as freedom of speech or 
of worship or of p ersonal relations , to show that they are too 
previous to be allowed to be subordinated to general welfare. 
So he does not appeal to any theory of human nature designed 
to show that these liberties are , as John S tuart Mill claimed, 
among 'the e ssentials of human well-being',28 'the very ground 

" Ibid. at 269. It is  clear that this means 'adequately justified ' ,  not merely 
'said to be justified' .  2 7  Ibid.  at  23 5 .  21 J . S.  Mill, supra n .  6 ,  a t  255 .  
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work o f  our existence ,/9 or t o  any substantive ideal of the 
go od life or individual welfare . Instead Dworkin temptingly 
offers something which he believes to be uncontroversial by 
which to distinguish liberties which are to rank as moral rights 
like freedom of speech or worship from other freedoms , like 
freedom of  contract or in the use of property,  which are not 
moral rights and may be overridden if they conflict with gen
eral welfare . What distinguishes these former liberties is not 
their greater substantive value but rather a relational or com
parative matter, in a sense a procedural matter : the mere 
consideration that there is an 'antecedent likelihood ,30 that 
if it were left to an unrestricted utilitarian calculation of the 
general interest or a majority vote to determine whether or 
not these should be restricted ,  the balance would be tipped 
in favour of restriction by that element which , as Dworkin 
believes ,  corrupts utilitarian arguments or a majority vote as 
decision procedures and causes them to fail to treat all as 
equals with equal concern and respect. So anti-utilitarian 
rights essentially are a response to a defect - a species of un
fairness - likely to corrupt some utilitarian arguments or a 
majority vote as decision procedures. Hence the preferred 
liberties are those such as freedom of speech or sexual re
lations , which are to rank as rights when we know ' from our 
general knowledge of society ,3 1 that they are in danger of 
being overridden by the corrupting element in such decision 
procedures .  

What then is this element which may corrupt utilitarian 
argument or a democratic vote? Dworkin identifies it by a 
distinction between the personal and external preferences32 

or satisfactions of individuals , both of which vulgar utilitarian
ism counts in assessments of general welfare and both of 
which may be represented in a majority vote . An individual 's 
personal preferences (or satisfactions) are for (or arise from) 
the assignment of goods or advantages ,  including liberties , to 
himself; his external preferences are for such assignments to 
others . A utilitarianism refined or purified in the s ense that it 
counted only personal preferences in assessing the balance of 

.. Ibid . 
•• R. Dworkin, supra n. 20, at 2 7 8. 
31 Ibid. at 2 7 7  . 
•• Ibid. at 234-8 , 2 75-8. 
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social welfare would for Dworkin be 'the only defensible form 
o f  Utilitarianism ', 33 and indeed it is that which justifies the 
'vast bulk of our laws diminishing liberty '. 34 It would, he 
thinks , genuinely treat persons as equals ,  even if the upshot 
was not their equal treatment. So where the balance of per
sonal self-interest preferences supported some restriction on 
freedom (as it did according to Dworkin in the labour con
tract cases) or reverse discrimination (as in Bakke 's case) , the 
restriction or discrimination may be justified, and the free
dom restric ted ;  or the claim not to be discriminated against  
is not a moral or  p olitical right. But the vulgar, corrupt form 
of utilitarianism counts both external and personal prefer
ences and is not an acceptable decision procedure since (so 
Dworkin argues) by counting in external preferences i t  fails 
to treat individuals with equal concern and respect or as 
equals.3 5 

Dworkin 's ambitious strategy in this argument is "to derive 
rights to specific liberties from nothing more controversial 
than the duty of governments to treat their subjects with 
equal concern and respect. His argument here has a certain 
Byzantine complexity and it is important in assessing it not 
to be misled by an ambiguity in the way in which a right may 
be an 'anti-utilitarian right ' .  There is a natural interpretation 
of this expression which is not Dworkin 's sense ; it may natu
rally be taken merely to mean that there are some liberties so 
precious for individual human life that they must not b e  over
ridden even in order to secure an advance in general welfare , 
because they are of greater value than any such " increase of 
general welfare to be got by their denial , however fair the 
pro cedure for assessing the general welfare is and however 
genuinely as a procedure it treats persons as equals. Dworkin 's 
sense is not  that ; his argument is not that these liberties must 
be safeguarded as rights because their value has been com
pared with that of the increase in general welfare and found to 
be greater than it ,  but because such liberties are likely to be 
defeated by an unfair form of utilitarian argument which by 
counting in external preferences fails to treat men as equals . 
So on this view the very identification of the liberties which 

,. Ibid. at 2 76.  
34 Ibid. at 269.  
3 5  Ibid. at 237,  2 75 .  
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are to rank as rights i s  dependent on the anticipated result of 
a majority vote or a utilitarian argument ;  whereas on the natu
ral interpretation of an 'anti-utilitarian right '  the liberties 
which are to rank as rights and prevail over general welfare 
are quite independently identified. 

Dworkin's actual argument is more complicated36 than this 
already complex story ,  but I do not think what is omitted is 
needed for its just assessment. I think both the general form 
of the argument and its detail are vulnerable to many different 
objections. The most general objection is the following. What 
moral rights we have will , on this view, depend on what ex
ternal preferences or prejudices are current and likely at any 
given time in any given society to dominate in a utilitarian 
"decision procedure or majority vote . So as far as this argument 
for rights is concerned, with the progressive liberalization of a 
society from which prejudices against ,  say, h omosexual be
haviour or the expression of heterodox opinions have faded 
away , rights to these liberties will (like the S tate in Karl Marx) 
wither away . So  the more tolerant a society is, the fewer 
rights there will be ;  there will not merely be fewer occasions 
for asserting rights . This is surely paradoxical even if we take 
Dworkin only to be concerned with rights against the S tate . 

3& The main complications are : ( 1 )  Personal and external preferences may be 
intertwined in two different  ways. A personal preference, e.g. , for the segregated 
company of white men, may be parasitic on an external preference or prejudice 
against black men, and such 'parasitic' preferences are to rank as external pre fer
ences not to be counted (ibid. at 236) .  They are however to be distinguished from 
certain personal preferences which, although they too involve a reference to others ,  
do so only in an instrumental way, regarding others as a means to their personal 
ends. So a white man's preference that black men be excluded from law school 
because that will increase his own chances of getting in ( ibid. at 234-5) or a black 
man's preference for reverse discrimination against whites because that will in
crease the number of black lawyers, is to rank as a personal preference and is to 
be counted. ( 2) Though personal and external preferences are in principle dis tin
guishable, in practical politics it will often be impossible to discriminate them and 
to know how many of each lie behind majority votes. Hence whenever external 
preferences are likely to influence a vote against some specific liberty, the liberty 
will need to be protected as an 'anti Utilitarian right'. So the 'anti-utilitarian' con
cept of a right is 'a response to the philosophical defects of a utilitarianism that 
counts external preferences and the practical impossibility of a utilitarianism that 
does not' (ibid . at 2 7 7) .  Notwithstanding this 'practical impossibility ' ,  there are 
cases where according to Dworkin valid arguments may be made to show that 
external preferences are not  l ikely to have tipped the b alance. See his comments 
on Lochner 's case (ibid. at  278) and Bakke 's case (see n.  23 and accomp anying 
tex t supra ) and his view that most of  the laws limiting liberties are justified on 
utilitarian grounds (R .  Dworkin, supra n. 20, at 269).  
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But this paradox is compounded by another. Since Dworkin 's 
theory is a resp onse specifically to an alleged defect of utili
tarian argument it only establishes rights against the outcome 
of utilitarian arguments concerning general welfare or a ma
jority democratic vote in which external preferences are likely 
to tip the balance.  This theory as it stands cannot provide 
support for rights against a tyranny or authoritative govern
ment which does not base its coercive legislation on consider
ations of general welfare or a majority vote . So this particular 
argument for rights helps to establish individual rights at 
neither extreme : neither in an extremely tolerant  democracy 
nor in an extremely repressive tyranny. This of course nar
rows the scope of Dworkin 's argument in ways which may 
surprise readers of his essay 'What Rights Do We Have? ' . 3 7  But 
of course he is entitled to reply that, narrow though it is, the 
reach of this p articular argument extends to contemporary 
Western democracies in which the allegedly corrupting 'exter
nal preferences ' hostile to certain liberties are rife as preju
dices. He may say that that is good enough - for the time 
being.38 

However, even if we accept this reply, a close examination 
of the detail of the argument shows it to be defective even 
within its limited scope ;  and the ways in which it is defective 
show an imp ortant general failing. In constructing his anti
u tilitarian right-based theory Dworkin has sought to derive 
too much from the idea of equal concern and respect for per
sons, just as Nozick in constructing his theory sought to derive 
too much from the idea of the separateness of persons.  Both 
of  course appear to offer something comfortably firm and 
uncontroversial as a foundation for a theory of basic rights . 
But this appearance is deceptive : that it is s o  becomes clear if 
we press the question why, as Dworkin argues , does a utili
tarian decision procedure or democratic vote which counts 

S7  R. Dworkin, supra n. 20,  at 266-78. 
31 This argument from the defect of unreconstructed utilitarianism in counting 

external preferences is said to be 'only one possible ground of rights' {ibid. at 2 72 ,  
and R.  Dworkin, supra n. 20 ,  a t  356  (2nd printing 1 9 7 7 ) ,  and i s  stated to be 
applicable only in communities where the general collective justification of politi
cal decisions is the general welfare. Though Dworkin indicates that a different 
argument would be needed where collective justification is not utilitarian (ibid. at 
365) ,  he does not indicate how in such a case the liberties to be preferred as righ ts 
are to be identified. 
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both personal and external preferences , fo r  that reaso n ,  fail 
to treat persons as equals , so that when as he says it is 'ante
cedently likely' that external preferences may tip the balance 
against s ome individual 's specific liberty , that liberty becomes 
clothed with the status of a moral right not to be overridden 
by such procedures . Dworkin 's argument is that counting ex
ternal preferences corrupts the utilitarian argument or a ma
jority vote as a decision procedure , and this of course must 
be distinguished from any further indep endent moral objec
tion there may be to the actual decision resulting from the  
procedure . An obvious example of  such a vice i n  utili tarian 
argument or in a majority vote procedure would of course be  
double counting, e .g. counting one individual 's (a Brahmin 's 
'or a white man 's ) vote or preference twice while counting 
another 's (an Untouchable 's or a black man 's) only once . This 
is, of course, the very vice excluded by the maxim 'everybody 
[ is ]  to count for one, nobody for more than one '  which Mill 
thought made utilitarianism so splendid . Of course an Un
touchable denied some liberty , say liberty to worship, or a 
black student denied access to higher· education as a result of 
such double counting would not have been treated as an equal , 
but the right needed to protect him against this is not a right 
to any specific liberty but simply a right to have his vote or 
preference count equally with the B rahmin 's or the white 
man ' s .  And of course the decision to deprive him of the lib
erty in ques tion might also  be morally objec ti onable for 
reasons quite independent of the unfairness in the procedure 
by which it was reached : if freedom of religion or access to 
education is something of which no one should be deprived 
whatever decision procedure , fair or unfair ,  is used, then a 
right to that freedom would be necessary for its p rotection . 
Bu t it is vital to distinguish the specific alleged vice of un
refined utilitarianism or a democratic vote in failing, e .g. ,  
through double counting, to treat persons as equals , from 
any independent objection to a particular decision reached 
through that procedure . It  i s  necessary to bear this in mind in 
considering Dworkin 's argument. 

So, finally , why is counting external preferences thought 
to be, like the double counting of the Brahmin 's or white 
man's preference, a vice of  utilitarian argument or a majority 
vote? Dworkin actually says that the inclusion of  external 
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preference is a 'form of double counting' .39 To understand 
this we must distinguish cases where the external preference 
is favourable to, and so supports , some personal preference or 
want for some good or advantage or liberty from cases where 
the external preference is hostile . Dworkin 's simple example 
of the former  is where one person wants the construction of 
a swimming-pool40 for his use and others , non-swimmers , sup · 
port this . But why is this a 'form of double counting'? No 
one 's preference is counted twice as the Brahmin's is ; it is only 
the case that the proposal for the allocation of some good to 
the swimmers is supported by the preferences both of the 
swimmer and (say) his disinterested non-swimmer neighbour. 
Each of the two preferences is counted only as one ; and surely 
no t to count the neighbour's disin,terest�d preference on this 
issue would be to fail to treat the two as equals . It would be 
'under-counting' and presumably as bad as double counting. 
Suppose - to widen the illustration - the issue is freedom for 
homosexual relationships ,  and suppose that (as may well have 
been the case  at least in England when the old law was re
formed in 1 9 6 74 1 )  it was the disinterested external preferences 
of liberal heterosexuals that homosexuals should have this 
freedom that tipped the balance against the external prefer
ences of other heterosexuals who would deny this freedom. 
How in this situation could the defeated opponents of free
dom or any one else · complain that the procedure , through 
counting external preferences (both those supporting the free
dom for others and those denying it) as well as the personal 
preferences of homosexuals wanting it for themselves, had 
failed to treat persons as equals? . 

I t  is clear that where the external preferences are hostile 
to the ass ignment of some liberty wanted by others , the 
phenomenon of one person's preferences being supported by 
those of  another, which, as I think, Dworkin misdescribes as 
a 'form of double counting', is altogether absent. Why then , 
since the charge of double counting is irrelevant, does count
ing such hostile external preferences mean that the procedure 
does not treat persons as equals? Dworkin 's answer seems to 
be that if, as a result of such preferences tipping the balance, 

39 Ibid. at  235 . .  
40 Ibid. 
41 Sexual O ffences Act, 1 96 7 ,  c.  60. 
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persons are denied some liberty, say to form certain sexual 
relations , those so deprived suffer because by thi s  result their 
concept of a proper or desirable form of life is despised by 
others , and this is tantamount to treating them as inferior to 
or of less worth than others , or not deserving equal concern and 
respect. S o  every denial of freedom on the basis o f  external 
preferences implies that those denied are not enti tled to equal 
concern and respect,  are not to be considered as equals. But 
even if we allow this most questionable interpretation of 
denials of freedom, still for Dworkin to argue in this way is 
altogether to change the argument. The objection is no longer 
that the utilitarian argument or a majority vote is , like double 
counting, unfair as a procedure because it counts in 'external 
preferences ' ,  but that a particular upshot  of the procedure 
where the balance is tipped by a particular kind of external 
preference, one which denies liberty and is assumed  to express 
contempt, fails to treat persons as equals . But this is a vice 
not of the mere externality of the preferences that have 
tipped the balance but of their content :  that is, their liberty
denying and respect-denying content . But this is no longer to 
assign certain liberties the status of ( 'anti-utilitarian ') rights 
simply as a response to the specific defects of utilitarianism,  
as Dworkin claims to  do .  Yet  that i s  not  the m ain weakness 
in his ingenious argument. What is fundamentally wrong is the 
suggested interpretation of denials of freedom as denials of 
equal concern or respect. This surely is mistaken . I t  is indeed 
least credible where the denial of a liberty is the upshot of a 
utilitarian decision procedure or majority vote in which the 
defeated minority 's preferences or votes for the liberty were 
weighed equally with others and outweighed by number. 
Then the message need not be, as Dworkin interprets it , 'You 
and your views are inferior, not entitled to equal consider
ation, concern or respect' , but 'You and your supporters are 
too few. You, like everyone else , are counted as one but no 
more than one. Increase your numbers and then your views 
may win out . '  Where those who are denied by a majority vote 
the liberty they seek are able, as they are in a fairly working 
democracy, to continue to press their views in public argu
ment and to attempt to change their opponents '  minds , as 
they in fact with success did after several defeats when the 
law relating to homosexuality was changed in England, it 
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seems quite impossible to construe every denial of libery by a 
majority vote based on external preferences as a judgment 
that the minority whom it defeats are of inferior worth , not 
entitled to be treated as equals or with equal concern and 
respect. What is true is something different and quite familiar 
but no support for Dworkin 's argument :  namely that the pro
cedural fairness of a voting system or utilitarian argument 
which weighs votes and preferences equally is no guarantee 
that all the requirements of fairness will be met in the actual 
working of  the system in given social conditions . This is so 
because majority views may be ,  though they are not always , 
ill-informed and impervious to argument : a majority of theor
etically independent voters may be consolidated by prejudice 
into a self-deafened or self-perpetuating bloc which affords 
no fair opportunities to a despised minority to publicize and 
argue its case .  All that is possible and has sometimes been 
actual . But the moral unacceptability of the results in such 
cases is not traceable to the inherent vice of the decision pro
cedure in counting external preferences , as if this was ana
logous to double counting. That , of course,  would mean that 
every denial of liberty secured by the doubly counted votes 
or preferences would necessarily not only be a denial of lib
erty but also an instance of failing to treat those denied as 
equals . 

I do not expect, however, that Professor Dworkin would 
concede the point that the triumph of the external preference 
of a majority over a minority is not as such a denial of equal 
concern and respect for the defeated minority, even if in the 
face of my criticism he were to abandon the analogy which 
he uses to support the argument between such a triumph and 
the procedural vice of double counting, which vice in the 
plainest and most literal sense of these not very clear phrases 
certainly does fail to treat all 'as equals ' or with 'equal con
cern and respect ' .  He would , I think, simply fall back on the 
idea that any imposition of external preferences is tantamount 
to a judgment that those on whom they are imposed are of 
inferior worth, not to be treated as equals or with equal con
cern and respect. But is this true?  Of course, that governments  
should as far as possible be neutral between all schemes of 
values and impose no external preferences may be an admir
able ideal ,  and it may be the true centre of liberalism, as 
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Dworkin argues, b u  t I cannot see that this ideal is explained 
or justified or strengthened by i ts description as a form of, or 
a derivative from, the duty of governments to show equal 
concern and respect  for their citizens . It is not clear why the 
rejection of this ideal and allowing a majority 's external pref
erences denying a liberty to prevail is tantamount to an affir
mation of the inferior worth of the minority. The majority 
imposing such external preferences may regard the minority 's 
views as mistaken or sinful ; but overriding them, for those 
reasons (however objectionable on other grounds) , s eems 
quite compatible with recognizing the equal worth of the 
holders of such views and may even be inspired by concern 
for them. In any event both the liberal prescription for govern
ments, 'impose no scheme of values on any one ', and its op
posite , 'impose this particular conception of the good life on 
all ', though they are universal prescrip tions , seem to have 
nothing specifically to do with equality or the value of equal 
concern and respect any more than have the prescriptions 'kill 
no one ' and 'kill everyone' ,  though of course conformity with 
such universal prescriptions will involve treating all alike in 
the relevan t respect.42 

Though the p oints urged in the last paragraphs destroy the 

4 .  My suspicions that the ideas of 'equal concern and respect' and treatmen t  
'as equals' are either t o o  indeterminate to play the fundamental role which they 
do in Dworkin's theory or that a vacuous use is being made of the notion of 
equality are heightened by his later observations on this subject. See 'Liberalism', 
in Public and Priva te Morality 1 27-8, 1 36-40 (Hampshire e dn., 1 9 7 8) .  Here he 
argues that in addition to  the liberal conception of  equal concern al).d respect 
there is another, conservative, conception which, far from requiring governments 
to be as neutral as possible between values or theories of  the good life, requires 
them to treat all men as a 'good man would wish to be treated' ,  according to some 
particular preferred theory of the good life. On this view, denials of certain forms 
of sexual liberty as well as the maintenance of social and economic inequalities , if 
required by the preferred moral theory, would be the conservative form of 
treating all as equals and with equal concern and respect . But a notion of  
equal concern and respect, hospitable to such violently opposed interpretations 
(or 'conceptions of the concept') does not seem to me to be a single concept at 
all, and it is far from clear why either of these two conceptions should be thought 
of as forms of equal concern and respect to all. Though the claim that liberal rights 
are derived from the duty of governments to treat all their citizens with equal 
concern and respect has the comforting appearance of resting them on some· 
thing uncontroversial ( 'a p ostulate of political morality ' which all are 'presumed to 
accept ' ,  R. Dworkin, supra n. 20, at 272 ) ,  this appearance dissolves when i t  is 
revealed that there is an alternative interpretation of  this fundamental duty from 
which most liberal rights could not be derived but negations of many liberal rights 
could. 
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the argument that denial of liberty on the basis of external 
preferences is a denial of equal concern and respect and the 
attempted derivation of rights from equality, this does not 
mean that such denials of freedom are unobjectionable or 
that there is no right to it: it means rather that the freedom 
must be defended on grounds other than equality. Utilitarian 
arguments , even purified by the exclusion of external prefer
ences , can produce illiberal and grossly inegalitarian results . 
Some liberties, because of  the role they play in human life 
are too precious to be put at the mercy of numbers even if in 
favourable circumstances they may win out. So to protect 
such precious liberties we need rights which are indeed 'anti
u tilitarian rights ' and 'anti- ' much else ,  but in so far as they 
are 'anti-utilitarian' they are so in the common and not the 
Dworkinian sense of that expression, and they are needed as 
a shield not only against a preponderance of external prefer
ences ' but against personal preferences also .  Freedom of 
speech, for example , may need to be defended against those 
who would abridge and suppress it as dangerous to their pros 
perity, security or other personal interests .43 We cannot 
escape,  as Dworkin 's purported derivation of such rights from 
equality seeks to do, the assertion of the value of such lib
erties as compared with advances in general welfare , however 
fairly assessed. 

It is in any case surely fantastic to suppose that what, for 
example , those denied freedom of worship , or homosexuals 
denied freedom to form sexual relations, have chiefly to 
complain about is not the restriction of their liberty with all 
its grave impact on personal life or development and happi
ness ,  but that they are not accorded equal concern and re
spect : that o thers are accorded a concern and respect denied 
to them. When it is argued that the denial to some of a certain 

43 Dworkin certainly seems to endorse utilitarian arguments purified of ex
ternal preferences, yet he states that his arguments against an unrestricted utili
tarianism are not in favour of a restricted one. (R. Dworkin, supra n. 20, at 35 7 
( 2nd  p rinting 1 9 7 7 ) . )  The contrary impression is given by earlier statements such 
as that the vast bulk of laws which diminish our liberty are justified on utilitarian 
grounds ( ibid. at 269) , and the following comment on the right of liberty of con
tract claimed in Lochner's case : 'I cannot think of  any argument that a political 
decision to limit such a right . • •  is antecedently likely to give effect to external 
preferences and in that way offend the right of those whose liberty is curtailed to 
equal concern and respect. If as 1 think no such argument can be made out then 
the alleged right does not exist'. Ibid. at 2 7 8  (emphasis added) .  
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freedom, say to some form of religious worship or t o  some 
form of sexual relations , is essentiaily a denial of equal con
cern and respect, the word 'equal ' is playing an empty but 
misleading role. The vice of the denial of such freedom is not 
its inequality or unequal impact :  if that were the vice the 
prohibition by a tyrant of  all forms of religious worship or 
sexual activity would not  increase the scale of the evil as in 
fact it  surely would, and the evil would vanish if all were con
verted to the banned faith or to the prohibited form of sexual 
relationship. The evil is the denial of liberty or respect ; not 
equal liberty or equal respect : and what is deplorable is the 
ill-treatment of the victims and not the relational matter of 
the unfairness of their treatment compared with o thers .  This 
becomes clear if we contrast with this spurious invocation of 
equali ty a genuine case of a failure to treat men as equals in 
the literal sense of these words : namely literal double count
ing, giving the Brahmin or the white man two v otes to the 
Untouchable 's or black man's single vote . Here the single vote 
given to the latter is indeed bad just because the others are 
given two : it is , unlike the denial of a religious or sexual free
dom, a genuine denial of  equality of concern and respect , and 
this evil would vanish and not increase if the restriction to a 
single vote were made universal . 

v 

I conclude that neither Nozick's nor Dworkin 's attempt to 
derive rights from the seemingly uncontroversial ideas of the 
separateness of persons or from their title to equal concern 
and respect succeeds .  So in the rough seas which the philos
ophy of p oli tical morality is presently crossing between the 
old faith in utilitarianism and the new faith in rights ,  perhaps 
these writers ' chief and very considerable service is to have 
shown, by running up against them , some of the rocks and 
shoals to be avoided, but not where the safe channels lie for a 
prosperous voyage . That still awaits discovery. Much valuable 
work has been done , especially by these and other American 
philosophers , but there is much still to be done to identify 
the peculiar features of the dimension of morali ty consti tuted 
by the conception of basic moral rights and the way in which 
that dimension of morality relates to other values pursued 
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through government ; but I do not think a satisfactory founda
tion for a theory of rights will be found as long as the search 
is conducted in the shadow of utilitarianism, as both Nozick's 
and Dworkin 's in their different ways are . For it is unlikely 
that the truth will be in a doctrine mainly defined by its free
dom from utilitarianism's chief defect - neglecting the sep
arateness of persons - or in a doctrine resting, like Dworkin's , 
everything on 'equal concern and respect '  as a barrier against 
an allegedly corrupt form of utilitarianism . 

POSTSCRIPT 

See for criticisms and comments : R. Dworkin, 'Is there a Right to 
Pornography?' ,  Oxford L.  J. 1 7 7  at 206-1 2 { 1 98 1 } .  



Essay 1 0  

Rawls o n  Liberty and I ts Priori ty 

I. INTRODUCTION 

No book of political philosophy since I read the great classics 
of  the subject has stirred my thoughts as deeply as John 
Rawls's A Theory of Justt"ce .  But I shall not in this article 
offer a general assessment of this imp ortant and most interest
ing work. I shall be  concerned with only one of its themes ,  
namely, Rawls 's account o f  the relationship between justice 
and liberty, and in particular with his conception that justice 
requires that liberty may only be limited for the sake of lib 
erty and not for the sake of  other social and economic advan
tages. I have chosen this theme partly because of its obvious 
importance to lawyers , who are , as it were , professionally 
concerned with limitations of liberty and with the justice or 
injustice of such limitations. I choose this theme also because 
this p art of Rawls 's book has not,  I think,  so far received, in 
any of  the vast number of articles on and reviews of the book 
which have been published, the detailed attention which i t  
deserves. Yet ,  a s  Sidgwick found when he considered a some
what similar doctrine ascribing priority to liberty over other 
values ,  such a conception of liberty, though undoubtedly 
striking a responsive chord in the heart of  any liberal , has i ts 
baffling as well as its attractive aspect , !  which becomes appar
ent when we consider, as Rawls intends that we should, what 
the application of this doctrine would require in practice . 

Part of what follows is concerned with a major question of 
interpretation of Rawls 's doctrine, and the rest i s  critical . But 
I am very conscious that I may have failed to keep constantly 
in view or in proper perspective all the arguments which 
Rawls ,  at different places in this long and complex work, con
centrates on the points which I find unconvincing. I would 

1 H. Sidgwick, The Methods of Ethics ( 7th edn.  1 907)  hk. III, ch.  V. § 4.  'I  
admit that it  commends itself much to my mind . • • •  But when I endeavour to 
bring i t  into doser relation to the actual circumstances of human s ociety it soon 
comes to wear a different aspect. '  
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not therefore be surprised if my interpretation could be cor
rected and my criticisms answered by some further expla
nation which the author could supply. Indeed I do not write 
to confute , but mainly in the hope that in some of the in
numerable future editions of this book Rawls may be induced 
to add some explanation of these point� 

I hope that I can assume that by now the main features of 
Rawls 's A Theory of Justice are familiar to most readers , but 
for those to whom it is not, the following is a minimum ac
count required to make this article intelligible. 

First, there is what Rawls terms the 'Main Idea'. This is the 
striking claim that principles of justice do not rest on mere 
intuition, yet are not to be derived from utilitarian principles 
or any other teleological theory holding that there is some 
form of good to be sought and maximized. Instead, the prin
ciples of justice are to be conceived ' as those that free and 
rational persons concerned to further their own interests 
would agree should govern their forms of social life and insti
tutions if they had to choose such principles from behind 'a 
veil of ignorance '  - that is ,  in ignorance of their own abilities, 
of their psychological propensities and conception of the 
good, and of their �tatus and position in society and the level 
of development of the society of which they are to be mem
bers . The position of these choosing parties is called 'the orig
inal position ' .  Many discussions of the validity of this Main 
Idea have already appeared,  and it will continue to be  much 
debated by philosophers , but for the purposes of this article 
I shall assume that if it could be shown that the parties in the 
original position would choose the principles which Rawls 
identifies as principles of justice ,  that would be a strong aru
ment in their favour. From the Main Idea Rawls makes a 
transition to a general form or 'general conception ' of the 
principles that the parties in the original position would 
choose. This general conception of justice is as follows : 

All social values liberty and opportunity , income and wealth , and the 
bases of self-respect are to be distributed equally unless an unequal 
distribution of any;or all , of these values is to everyone's advantage.2 

This general conception of justice , it should be observed,  
refers to the equal distribution of liberty but not  to its 

2 Rawls, A Theory of Justice 62 ( 1 97 1 ) . 



RAWLS ON LIBERTY AND ITS PRIORITY 2 25 

maximization or extent. However, most of  the book is con
cerned with a special interpretation of this general concep tion 
which refers both to the maximization and the equality of 
liberty . The principal features of this special conception of 
justice are as follows : 

First Princ iple [ 'the principle of greatest equal liberty, 3 ] 
Each person is to have an equal right to the mos t extensive total sys
tem of equal basic liberties co mpatible with a similar system of lib
erty for all . 

Sec ond Principle 
Social and economic inequalities are to be arranged so that they are 
_ . .  to the greatest benefit of the least advantaged .  , . ,4 

To these two principles are attached certain priority rules ,  of 
which the most important is that liberty is given a priori ty 
over all other advantages ,  so that it may be restricted or un
equally distributed only for the sake of liberty and not for 
any other form of social or economic advantage . 

To this account two points specially relevant to  this article 
must be added. Firs t, Rawls regards his two principles as 
'es tablished or justified not simply by the fact  that they would 
be chosen, as he claims they would, by the parties in the orig
inal position, but also by the general harmony of these prin
ciples with ordinary 'considered judgments duly pruned and 
adjusted ' . 5  The test of his theory, therefore , is in part whether 
the principles he identifies illuminate our ordinary judgments 
and help to reveal a basic structure and coherence underlying 
them. 

Secondly, it is an important and interesting feature of 
Rawls 's theory that once the principles of justice have been 
chosen we come to understand what their implementation 
would require by imagining a four-stage process. Thus , we are 
to suppose that after the first s tage , when the parties in the 
original position have chosen the principles of justice, they 
move to a constitutional convention . There, in accordance 

3 Ibid. 1 24. 
4 Ibid. 302.  I have here omitted the provisions for a just savings principle and 

for equality of opportunity, which Rawls includes in this formulation of his second 
principle,  since they are not relevant to the present discussion. 

s Ibid. 20. Rawls, in fact, speaks of a 'reflective equilibrium' between prin
ciples and ordinary judgments , since he envisages that where there are initial 
discrepancies between these we have a choice of modifying the conditions of the 
initial position in which principles are chosen or modifying in detail the judge
ments (pp. 20 ff. ) .  
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with the chosen principles , they choose a constitution and 
establish the basic rights or liberties of citizens . The third s tage 
is that of  legislation , where the justice of laws and policies is 
considered ; enacted s tatutes , if  they are to be just ,  must 
satisfy both the limits laid down in the constitu tion and the 
originally chosen principles of justice. The fourth and last 
stage is that of the application of rules by judges and other 
officials to particular cases. 

II. LIBE RTY AND BASIC LIBE RTIES 

Throughout his book Rawls emphasizes the distinction be
tween liberty and other social goods , and his principle of 
greatest equal liberty is, as I have said, accompanied - in his 
special conception of justice as distinct from his general con
ception - by a priority rule which assigns to liberty, or at 
leas t to certain forms of liberty institutionally defined and 
protected, a priority which forbids the restriction of liberty 
for the sake of other benefits : liberty is only to be restricted 
for the sake of liberty itself. In the general conception of jus
tice there is no such priority rule and no requirement that 
liberty must be as extensive as possible , though it is to be 
equally distributed  unless an unequal distribution of it is justi
fied  as b eing to everyone 's advantage .6 The special conception 
is to govern societies which have developed to the point when, 
as Rawls says ,  'the basic wants of individuals can be fulfilled'7 
and social conditions allow ' the effective establishment of 
fundamental rights '. s If these favourable conditions do not 
obtain, equal liberty may be denied, if this is required to 'raise 
the level of civilization so that in due course these freedoms 
can be enjoyed'. 9 

I find it no easy matter, on some quite crucial points , to 
interpret Rawls 's complex doctrine ,  and there is one initial 
question of interpretation which I discuss here at some length. 
But it is p erhaps worth saying that to do justice to Rawls 's 
principle of greatest equal liberty it is necessary to take into 
account not only what he says when expressly formulating, 
expounding, and illustrating this principle ,  but also what he 

6 Ibid. 62 .  
• Ibid. 1 52,  542. 

7 Ibid. 543. 
• Ibid. 152 .  
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says about some other apparently separate i ssues in par-
ticular, natural duties , l O  obligations arising fro m  the principle 
of fairness/ 1 permissions/ 2 paternalism 1 3 and the common 
good or common interest , I 4  for these may apparently sup 
plement the rather exiguous provision for res trictions on lib 
erty which are all that, at first sight ,  his principle of greates t  
equal liberty seems t o  allow. 

The initial question of interpretation arises from the fol
lowing circumstances . Rawls in his book often refers in broad 
terms to his first principle of justice as ' the principle of great
est equal liberty' , I s  and in similarly broad terms to its associ 
ated priority rule as the rule that 'liberty can be restricted  
only for the sake of liberty, . 1 6 These references to  liberty in 
quite general terms , and also Rawls's previous formulation in 
his articles of this first principle as the principle  that everyone 
has 'an equal right to the most extensive liberty compatible 
with a like liberty for all' , t 7 suggest that his doctrine is similar 
to that criticized by Sidgwick. 1 8  It is probable that Sidgwick 
had chiefly in mind a formulation of a principle of greates t  
equal liberty urged by Herbert Spencer in  h i s  long-forgotten 
Social Statics . 1 9  This was effectively criticized by Sidgwick 
as faili�g to account for some of the most obvious res tric 
tions on liberty required to protect individuals from harms 
other than constraint or deprivation of  liberty, and indeed as 
forbidding the institution of private property , since to own 
anything privately is to have liberty to use it in ways denied 
to others . Spencer attempted to get out of this difficulty ( or 

1 0  Ibid. 1 14 ff., 333 ff. I I  Ibid. 1 08  ff. 1 2 Ibid. 1 1 6  ff. 
1 3  Ibid. 248. 1 4 Ibid. 9 7 , 2 1 3 ,  246. 
1 5 E.g. ibid.  1 24. u Ibid. 250 ,  302. . 
1 7  Rawls, 'Justice as Fairness' ,  67 Philosophical Review 1 64, 1 65 ( 1 958) ; see 

Rawls, 'The Sense of Justice' ,  7 2  Philosophical R eview 283 ( 1 963) ; Rawls, 'Dis
tributiveJustice', in Politics, Philosophy, and Society 61 (3rd Series , Oxford 1 96 7) .  
This formulation in these articles should not  be confused with the formulation of 
the 'general conception' of justice in the book. See pp. 3 ff. 11 H. Sidgwick ,  supra n. 1 ,  bk. III , ch. V., § § 4 5 ,  and ch. XI, § 5 .  

I .  See H. Spencer, Social Statics ( 1 850) .  Criticisms of Spencer's theory in 
terms very similar to Sidgwick's criticisms were made by F. W. Maitland in 1 Col
lected Papers 247 (H. Fisher edn. 1 9 1 1 ) . Maitland treated Spencer's doctrine of 
equal liberty as virtually identical with Kant's notion of mutual freedom under 
universal law expounded in the latter's Rechtslehre . I am grateful to Profe ssor 
B. J. Diggs for pointing out to me important differences between Rawls 's doc
trine of liberty and Kant's conception of mutual freedom under universal law. 
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ra,ther outside it) by simply swallowing it, and reached the con
clusion that, at least in the case of land,  only property held in 
common by a community would be consistent with 'equal 
liberty ,20 and hence legitimate . Rawls in his book simply lists 
without argument the right to hold personal p roperty, but 
not property in the means of production, as one of the basic 
liberties ,2 t  though ,  as I shall argue later,  he does this at some 
cost to the coherence of his theory. 

Rawls 's previous formulation of his general principle of 
greatest equal liberty - 'everyone has an equal right to the 
most extensive liberty compatible with a like liberty for all ' 
- was then very similar to the doctrine criticized by Sidgwitk. 
But Rawls 's explicit formulation of it in his book is no longer 
in these general terms . It refers not to 'liberty ' but to basic or 
fundamental liberties, which are understood to be legally 
recognized and p rotected from interference. This, with its 
priority rule , as finally formulated, now runs as follows : 

Each person is to have an equal right to the most extensive total system 
of equal basic liberties compatible with a similar system of liberty for 
all . . . .  

[L] iberty can be restricted only for the sake of liberty. There are two 
cases :  (a) a less extensive liberty must strengthen the total system of 
liberty shared by all ; (b) a less than equal liberty must be acceptable to 
those with the lesser liberty. 22 

Even to this , however,  for complete accuracy a gloss on the 
last sentence is needed because Rawls also insists that 'accept
able to those with the lesser liberty ' means not acceptable just 
on any grounds , but only accep table because affording a 
greater protection of their own liberties . 23 

The basic liberties to which Rawls 's p rinciple thus refers 
are identified by the parties in the original position24 from be
hind the veil of ignorance as essential for the pursuit of their 
ends , whatever those ends turn out to be,  and so as deter
mining the form of their society. Not surprisingly, therefore, 
the basic liberties are rather few in number, and Rawls gives 

20 H. Spencer, supra n, 1 9 .  
21 Op. cit. n .  2 supra, 6 1 .  
22 Ibid. 302.  
23 Ibid. 233.  
2 4  E.g" 'equal liberty of  conscience is the only principle that parties in the 

original position can acknowledge ' ,  ibid. 20 7. 
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a short list of them which he describes in  the index as  an 
'enumeration '/ 5  though he warns us that these are what they 
are only 'roughly speaking'.26 They comprise p olitical liberty, 
that is , the right to vote and be  eligible for public office ; free
dom of  speech and of assembly ; liberty of conscience and 
freedom of thought ;  freedom of the person, along with the 
right to hold personal property ; and freedom from arbitrary 
arrest and seizure. 

Now the ques tion of interpretation is whether Rawls 's 
change of language from a principle of greate s t  equal liberty 
couched in quite general terms ( 'everyone has an equal right 
to the most extensive liberty ') , to one re ferring only to 
specific basic liberties , indicates a change in his theory. Is the 
principle of liberty in the book still this quite general prin
cip le ,  so that under the priority rule now attached to it no 
form of  liberty may be restricted except for the sake of lib 
erty? It is difficult to be sure , but my own view on this im
portant point is that Rawls no longer holds the quite general 
theory which appeared in his articles ,  perhaps because he had 
met the difficulties p ointed out by Sidgwick and oth ers . There 
are , I think, several indications , besides the striking change in 
language, that Rawls 's p rinciple is now limited to  the list of 
basic liberties , allowing of  course for his statement that the 
actual list he gives is only rough. The first indication is  the 
fact that Rawls does not find it necessary to reconcile the ad
mission of private property as a liberty with any general prin
ciple of  maximum equal liberty, or of 'an equal rights to the 
most extensive liberty ' ,  and he avoids the difficulties found 
in Herbert Spencer's doctrine by giving a new sense to the re
quirement that the right to hold property mus t  be equal .  This 
sense of equality turns on Rawls 's distinction between liberty 
and the value or worth of liberty.2 7 Rawls does not require , 
except in the case of the political liberties ( the right to p ar· 
ticipate in government and freedom of speech) , that basic 
liberties be equal in value ,  or substantially e qual, so he does 
not require , in admitting the right to property as a basic equal 
liberty, either that property should be held in common so  
that everyone can enjoy the same property, or that separately 

2 5  Ibid. 540. 
26 Ibid. 6 1 .  
2 7 Ibid. 204, 225 ff. 
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owned property should be equal in amount .  That would be 
to insist that the value of the right to property should be 
equal . What is required is the merely formal condition that 
the rules28 governing the acquisition, disposition and scope of 
property rights should be the same for all . Rawls 's reply to 
the familiar Marxist criticism that in this case we shall have to 
say that the beggar and the millionaire have equal property 
rights would be to admit the charge , but to point out that , in 
his system,  the unequal value of these equal property rights 
would be cut down to the point where inequality would be 
justified by the working of the difference principle , according 
to which economic inequalities are justified only if they are 
for the benefit of the least advantaged .  29 

The second indication that Rawls 's principle of greatest 
equal liberty and its priority rule ( 'liberty can be restricted 
only for the sake of liberty ') 30 is now limited to the basic 
liberties is his careful and repeated explanation that, though 
the right to hold property is for him a 'liberty ' ,  the choice 
between private capitalism and state ownership of the means 
of production is left quite open by the principles of justice . 3 1  
Whether or  not  the means of production are to  be privately 
owned is something which a society must decide in the light 
of the knowledge of its actual circumstances and the demands 
of social and economic efficiency . But,  of course ,  a decision 
to limit private ownership to consumer goods made on such 
grounds would result in a less extensive form of liberty than 
would obtain i f  private ownership could be exercised over all 
forms of property. Rawls 's admission of this res triction as 
allowable so  far as justice is concerned would be a glaring in
consistency if he was still advancing the general principle that 
there must be 'an equal right to the most extensive liberty ' ,  
for that , under the priority rule, would entail that no form of 
liberty must be narrowed or limited for the sake of economic 
benefits , but only for the sake of liberty itself. 

These considerations support very strongly the interpret
ation that Rawls 's principle of greatest equal liberty, as it is 
developed in this book, is concerned only with the enumer
ated basic liberties ,  though of course these are specified by 
him only in broad terms . But I confess that there are also 

2. Ibid. 63 4. 
30 Ibid. 302. 

., Ibid. 204. 
3 1  Ibid. 66, 2 73-4. 
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difficultie s  in this interpretation which suggest that Rawls has 
not eliminated altogether the earlier general doctrine of lib
erty , even though that earlier doctrine is not, as I have ex
plained above , really c onsistent with Rawls 's treatment o f  the 
admissible limitations of  the right of  property . For it seems 
obvious that there are important forms of liberty - sexual 
freedom and the liberty to use alcohol or drugs among them 
- which apparently do not fall within any of the roughly de
scribed basic liberties ;32 yet it would be very surpri sing if  prin
ciples of justice were silent about their restriction . Since John 
Stuart Mill 's essay On Liberty , such liberties have been the 
storm centre of discussions of the proper scope of the crimi
nal law and other forms of social coercion , and there is , in 
fact, just one passage in this book from which it is  clear that 
Rawls thinks that his principles of justice are not  silent as to 
the justice of restricting such liberties .33  For in arguing against 
the view that certain forms of sexual relationship should be 
prohibited simply as degrading or shameful, and so as falling 
short of some 'perfectionis t '  ideal, Rawls s ays that we should 
rely not on such perfectionist criteria but on the principles 
of  justice ,  and that according to these no reasonable case 
for restriction can be  made out. 

There is much that I do not understand in this short pass
age . Rawls says   us to   

   conduct ,  eitb.�Lthat  
with the basic liberties of others  ' they violate . ..w..me 

 Thissesanunexplained 
departure from the s trict line so   In the case. 

      be restricted  for  
   Is there then a  set of  for __ " 

31 It has been suggested t o  me that Rawls would regard these freedoms as basic 
liberties faliing under his broad category of liberty of conscience , which is con
cerned not only with religious but with moral freedom. But Rawls's discussion of 
this , ibid. 205 ff. , seems to envisage only a man 's freedom to fulfil moral obli
gations as he interprets them, and sexual freedom would therefore only fall under 
this category for those to whom the promptings of passion presented themselves 
as calls of moral duty. Others have suggested that these freedoms would fall under 
Rawls's category of freedom of  the person ;  but this seems most unlikley to me in 
view of his collocation of it with property ( 'freedom of the person along with the 
right to h old personal property') .  It is to be noted also that sexual freedom is 
spoken of as a 'mode of conduct ' ,  ibid. 33 1 ,  and the possibility of its interference 
with 'basic liberties' (.not 'other' basic liberties) is mentioned. 

33 Ibid. 3 3 1 .  
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non-basic liberties?' This solution would have its own diffi
   to    

  from   the  
 a   

 individuals which  
 to choo��-�fL�IJh. �ve chosen the P'!in

 justicea:stIDi"dards for institu tions ; wliiChTfciKe it 
  to prevent viol- _  

ation of any such natural duties or obligations, this may rather 
severely narrow the area of liberty, for the natural duties in
clude- the duty to assist others when this can be done at small 
cost and the duty to show respect and courtesy, as well as 
duties to support jus t  institutions, not to harm the innocent, 
and not to cause unnecessary suffering. Further, since the 
parties in the original position are said to choose the principles 
of justice as standards for institutions before they choose the 
natural duties for individuals, it is not clear how the former 
can incorporate the latter, as Rawls suggests they do when he 
says that principles of justice require us to show, before we 
restrict conduct, that it violates either basic liberties or natu-
ral duties or obligations. 

I hope that I have not made too much of what is a mere 
passing reference by Rawls to liberties which do not appear 
to fall within his categories of basic liberties, but have been at 
the centre of some famous discussions of freedom. I cannot, 
however, from this book see quite how Rawls would resolve 
the difficulties I have mentioned, and I raise below the related  
question whether liberties which are plainly 'basic' may also  
be restricted if their exercise involves violation of 
duties or obligations . 

III . LIMITING LIBERTY FOR THE SAKE OF LIBERTY 

I tum now to consider the principle that basic liberties may 
be limited only for the sake of liberty . Rawls expresses this 
principle in several different ways. He says that basic liberties 
may be restricted or unequally distributed only for the sake 
of  a greater 'system of liberty as a whole'/4 that the restriction 

,. Ibid. 203.  
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must yield 'a greater equal libertY ',3 5 or 'the best total system 
of equal liberty ,36 or 's trengthen ' that system,37  or be 'a gain 
for . . .  freedom on b alance ' .38 

What, then , is it to limit liberty for the sake of liberty? 
Rawls gives a number of examples which his principle would 
permit .  The simplest case is the introduction of rules of order 
in debate ,39 which restrict the liberty to sp'eak when we please.  
Without this restric tion the liberty to say and advocate what 
we please would be grossly hampered and made less valuable 
to us .  As Rawls says, such rules are necessary for 'profi table ,40 
discussion , and plainly when such rules are introduced a bal 
ance is struck and the liberty judged less  important or less 
valuable is subordinated to the other. In this very simple case 
there seems to b e  a quite obvious answer to the question as 
to which of the two liberties here conflicting is more valuable, 
since, whatever ends we are pursuing in debate , the liberty to 
communicate our thought in speech must contribute more to 
their advancement than the liberty to interrupt communi
c�tion. It seems to me,  however, misleading to describe even 
the resolution of the conflicting liberties in this very simple 
case as yielding a 'greater' or ' stronger '  total system of liberty, 
for these phrases suggest that no values other than liberty and 
dimensions of it, like extent, size,  or s trength, are involved.  
Plainly what such rules of debate help to secure is not a greater 
or more extensive liberty, but a liberty to do something which 
is more valuable for any rational p erson than the activities 
forbidden by the rules, or, as Rawls himself says ,  something 
more 'profitable ' .  So some criterion of the value of different 
liberties must be  involved in the resolution of conflic ts be
tween them ; yet Rawls speaks as if the system 'of basic lib
erties ' were self-contained , and conflicts within it were ad
justed without appeal to any other value besides liberty and 
its extent .  

In  some cases ,  it i s  true, Rawls's conception o f  a greater or 
more extensive liberty resulting from a more satisfactory res 
olution of conflicts between liberties may have application. 
One fairly clear example is provided by Rawls when he says 
that the principle of limiting liberty only for the sake of 

" Ibid. 229 .  
5 1  Ibid. 250 .  S f  Ibid. 203. 

3. Ibid. 203.  
38 Ibid. 244. 
40 Ibid. 
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liberty would allow conscription for military service in a war 
genuinely undertaken to defend free institutions either at 
home or abroad.4 1 In that case it might plausibly be said that 
only the quantum or extent of liberty was at stake ; the tem
porary restriction of liberty involved in military conscription 
might be allowed to prevent or remove much greater inroads 
on liberty. Similarly,  the restriction imposed in the name of 
public order and security , to which Rawls often refers,42 may 
be justified simply as hindering greater or more extensive hin
drances to liberty of action . But  there certainly are important 
cases of conflict between basic liberties where, as in the simple 
rules of debate case ,  the resolution of conflict must involve 
consideration of the relative value of different modes of con
duct ,  and not merely the extent or amount of freedom. One 
such conflict, which , according to Rawls 's four-stage sequence, 
will have to be settled at a s tage analogous to a constitutional 
convention, is the conflict between freedom of speech and of 
the person, and freedom to participate in government through 
a democratically elected legislature.43 Rawls discusses this 
conflict on the footing that the freedom to participate in 
government is to be considered as restricted if there is a Bill 
of Rights protecting the individual 's freedom of speech or of 
the person from regulation by an ordinary majority vote of 
the legislature. He says that the kind of argument to support 
such a restriction, which his principles of justice require , is 'a 
justification which appeals only to a greater equal liberty '.44 
He admits that different opinions about the value of the con
flicting liberties will affect the way in which different persons 
view this conflict. None the less , he insists that to arrive at a 
just resolution of the conflict we must try to find the point 
at which 'the danger to liberty from the marginal loss in con
trol over those holding political power jus t  balances the se
curity of liberty gained by the greater use of constitutional 
devices , .45 I cannot myself understand, however, how such 
weighing or striking of a balance is conceivable if the only 
appeal is, as Rawls says , to 'a greater liberty ' . 

These difficulties in the notion of a greater total liberty , 

•• Ibid. 380 . 
• 2 Ibid. 9 7 , 2 1 2-1 3 . 
•• Ibid. 228-30 . 
•• Ibid. 229.  • •  Ibid.  230.  
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or system of  liberty , resulting from the just resolution of con
flict  between liberties ,  are made more acute for me by Rawls 's 
description of  the point of  view from which he says all such 
conflicts between liberties are to be settled whether they 
occur at the constitution-making stage of the four-s tage se
quence, as in the case last considered, or at the s tage of legis
lation in relation to other matters . 

Rawls says that when liberties conflict the adjustment 
which is to secure 'the best  total system' is to be s ettled from 
the stand-point of ' the representative equal citizen ' ,  and we 
are to ask which adjustment 'it would be rational for him to 
prefer , .46 This, he says , involves the application of the prin
ciple of the common interest or common good which selects 
those conditions which are necessary for 'all to equally fur
ther their aims' or which will 'advance shared ends ' .4 7 It is , of 
course,  easy to see that very simple conflicts between liberties , 
such as the debating rules case ,  may intelligibly be  said to be 
settled by reference to this point of view. For in such simple 
cases it is certainly arguable that , whatever ends a man may 
have, he will see as a rational being that the restrictions are 
required if he is to pursue his ends successfully, and this can 
be expressed in terms of 'the common good ' on the footing 
that such restrictions are necessary for all alike. But it would 
be  quite wrong to generalize from this simple case ; other con
flicts between basic liberties will be such that different resol
utions of the conflict will correspond to the interests of dif
ferent people who will diverge over the relative value they set 
on the conflicting liberties . In such cases, there will be  no 
resolution which will be  uniquely selected by reference to the 
common good. So,  in the constitutional case discussed above, 
i t  seems difficult to understand how the conflict can be re
solved by reference to the represerttative equal citizen , and 
wi thout appeal to utili tarian considerations or to some con
ception of what all individuals are morally entitled to have as 
a matter of  human dignity or moral right. In particular, the 
general strategy which Rawls ascribes to the parties in the 
original position of choosing the alternative that yields the 
best worst p osition is no help except in obvious cases like the 
debating rules case. There, of course ,  it can be argued that it 

4' Ibid. 204. 47 Ibid. 9 7 .  
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is better to be restricted by reasonable rules than to be ex
posed to unregulated interruption, so  that it is rational to 
trade off the liberty to speak when you please for the more 
valuable b enefit o f  being able to communicate more or less 
effectively what you please. Or, to put the same exceedingly 
simple point in the 'maximum' terms which Rawls often il
luminatingly uses , the worst position under the rule (being 
restrained from interruption but given time to speak free 
from interruption) is better than the worst position without 
the rule (being constantly exposed to interruption though free 
to interrupt) . 

. 

Such simple cases, indeed, exist where it can be said that 
all 'equal citizens ', however divergent their individual tastes 
or desires , would, if  rational ,  prefer one alternative where lib
erties conflict .  But I do not understand how the notion of the 
rational preference of the representative equal citizen can 
assist in the resolution of conflicts where reasonable men may 
differ as to the value of conflicting liberties , and there is no 
obviously best worst position which a rational man would 
prefer . It is true that at the stages in the four-stage sequence 
where such conflicts have to be resolved there is no veil of 
ignorance to prevent those who have to take decisions know
ing what proportions of the population favour which alterna
tives .  But I do not think Rawls would regard such knowledge 
as relevant in arguments about what it would be rational for 
the representative equal citizen to prefer ; for it would only 
be relevant if we conceive that this representative figure in 
some way reflects (perhaps in the relative strength or intensity 
of his conflicting desires) the distribution of different prefer
ences in the population. This , however, would be virtually 
equivalent to a utilitarian criterion and one that I am sure is 
far from Rawls 's thoughts. I would stress here that I am not 
complaining that Rawls 's invocation of ' the rational prefer
ence of the representative equal citizen' fails to provide a de
cision procedure yielding a determinate answer in all cases .  
Rather, I do  not understand, except in the very simple cases ,  
what sort of  argument is to be used to show what the rep
resentative's rational preference would be and in what sense 
it results in 'a greater liberty ' . 

Of course , it is open to Rawls to say, as he does , that argu
ments concerning the representative 's rational preference will 
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often b e  equally balanced, and in such cases justice will b e  in
determinate. But I do not think that he can mean that justice 
is to be indeterminate whenever different people value alter
natives differen tly . Indeed , he is quite clear that,  in spi te of 
such difference in valuation, justice does require that there 
be some constitutional protections for individu al freedom, 
though these will limit the freedom to participate in govern
ment j48 the only indeterminacy he contemplates here is as to 
the particular form of constitu tional protection t o  be selected 
from a range of alternatives all of which may be p ermitted by 
principles of  justice .  Yet ,  if opinion i s  divided on the main 
issue ( that is , whether there should be any or no restrictions 
on legislative power to protect individual freedom) ,  I do not 
understand what sort of argument it is that is supposed to 
show that the representative equal citizen would prefer an 
affirmative answer on this main issue as securing 'the greater 
liberty '. 

This difficulty still plagues me even in relatively minor 
cases where one might well accept a conclusion that prin
ciples of justice are indeterminate . Thus, suppose the legislator 
has to determine the scope of the rights of exclusion com
prised in the private ownership of land, which i s  for Rawls a 
basic liberty,49 when this basic liberty conflicts with o thers. 
Some people may prefer freedom of movement not to be 
limited by the rights of landowners supported by laws about 
trespass ; others , whether they are landowners or not ,  may pre
fer that there be some limitations .  If justice is indeterminate 
in this minor case of conflicting liberties ,  then no doubt we 
would fall back on what Rawls terms procedural justice , and 
accept the majority vote of legislature operating under a just 

48 'The liberties of equal citizenship must be incorporated into and protected 
by the constitution' (ibid. 1 9 7 ) .  'If a bill of rights guaranteeing liberty of con
science and freedom of thought and assembly would be effective then it should be  
adopted'  (ibid. 23 1 )  . 

•• It has been suggested to me by Mr Michael Lesnoff that Rawls mjght not 
consider the private ownership of land to be a basic liberty since , as noted above, 
justice according to Rawls leaves 9pen the question whether there is to be private 
ownership of the means of production. I am not, however, clear what is included 
in the scope of the basic liberty which Rawls described as 'the right to hold [per
sonal ) property ' (ibid. 6 1 ) .  Would it comprise ownership or (in a socialized econ
omy) a tenancy from the state in land to be used as a garden? If not, the example 
in the text might be changed to that of a conflict between pedestrians ' freedom of 
movement and the rights of drivers of automobiles. 
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constitution and a fair procedure , even if we cannot say of 
the outcome that it is  in itself a just one . But, presumably , in 
considering what measures to promote and how to vote , the 
legislators mus t ,  since this is a case , though a minor one , of 
conflicting basic liberties ,  begin by asking which of the alter� 
natives a representative equal citizen would,  if rational ,  prefer, 
even if they are doomed to discover that this question has no 
determinate answer. But indeterminacy and unintelligibili ty 
are different things , and it is the intelligibili ty of the question 
with which I am concerned. What do the legislators mean 
in such cases when they ask which alternative it would be 
rational for the representative equal citizen to prefer as secur
ing the greater liberty , when they know that some men may 
value privacy of property more than freedom of movement, 
and others not?  If the question is rephrased, as Rawls says it 
can be, as a question involving the principle of the common 
good, then it will presumably appear as the question which 
alternative will in the long run most advance the good of all, 
or ends that all share .  This might be an answerable question 
in principle if it could be taken simply as the question which 
alternative is likely most to advance everyone 's general wel
fare, where this is taken to include economic and other ad
vantages besides liberty. If, for example , it could be shown 
that unrestricted freedom of movement over land would tend 
to reduce everyone 's food supply ,  whereas no bad conse
quences likely to affect everyone would result from the other 
alternative , then the conflict should be resolved in favour of 
restriction of movement. But this interpretation of the ques
tion in terms of welfare seems ruled out by the principle that 
liberty may only be limited for the sake of liberty, and not 
for social or economic advantages .  So, I think that the con
ception of the rational choice of the representative equal citi
zen need� further clarification. 

IV. LIMITING LIBERTY TO PREVENT HARM OR SUFFERING 

I now tum to the question whether the principle of limiting 
liberty only for the sake of liberty provides adequately for 
restrictions on conduct which causes pain or unhappiness to 
others o therwise than by constraining liberty of action. Such 
harmful conduct in some cases would be an exercise of the 
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basic liberties ,  such as freedom of speech, for example ,  or the 
use of property, though in other cases it may be the exercise 
of a liberty not classed by Rawls as basic. It would be  extra
ordinary if  principles of justice which Rawls claims are in 
general in harmony with ordinary considered judgments were 
actually to exclude (because they limited liberty otherwise 
than for the sake of liberty) laws restraining libel or slander ,  
o r  publications grossly infringing privacy, or restrictions on  
the use o f  private property (e .g.  automobiles )  designed to  
protect the environment and general social amenities . These 
restrictions on the basic liberties of  speech and private prop
erty are commonly accepted as trade-offs not of liberty for 
liberty, but of liberty for protection from harm or loss o f  
amenities o r  other elements of  real utility . 

There are two ways in which perhaps Rawls 's principles 
can at least partly fill this gap .50 In some cases m ore plausibly 
than others , he might argue that a n  unres tricted liberty to in
flict  what we call harm or suffering on others would in fact 
restrict the victim 's liberty of  action in either or both of two 
ways. The physical injury inflicted might actually impair the 
capacity for action, or the knowledge that such harmful ac
tions were not prohibited might create conditions of appre
hension and uncertainty among potential victims which would 
grossly inhibit their actions . But such arguments seem quite 
implausible except in cases of  conduct inflicting serious physi
cal harm on individuals , and even there, when such restrictions 
are accepted as a reasonable sacrifice of liberty, it seems clear 
that if pain and suffering and distress were not given a weight 
independent of the tendency of harmful conduct to inhibit 
the victim's actions or incapacitate him from action, the bal
ance would o ften, in fact, not be s truck as it is. 

50 Professor Dworkin and Mr Michael Lesnoff have suggested to me that what 
I describe here as a 'gap' may not in fact exist, since Rawls's basic liberties may be 
conceived by him as limited ab initio so that they do not include the liberty to act 
in a way damaging to the interests or liberties of others. But though it i s  certainly 
consistent with much of Rawls 's discussion of basic liberties to treat his admittedly 
rough description of them as simply indicating areas of conduct within which the 
parties in the original position identi fy specific rights after resolving conflicts be
tween the several liberties and the interests or liberties of others , this does not fit 
with Rawls 's account of the basic liberties as liable to conflict ,  nor with his ac
count of the conflicts as resolved not by the parties in the original position but by 
constitutional convention or by a body of legislators adopting the point of view 
of the representative equal citizen. 
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It is , however, necessary at this point again to take into 
account th ose natural duties which are standards of individual 
conduct, as distinct from principles of justice, which are stan
dards for institutions . These duties include the duty not to 
harm others or cause 'unnecessary suffering' and also the duty 
to come to the assistance of others . In discussing the accept
ance of such duties by the parties in the original p osition , 
Rawls represents them as calculating that the burdens of such 
duties will be outweighed by the benefits ;5 1 so natural duties 
represent cases where , like the simple rules of debate case,  the 
best worst position for all rational men can be identified, and 
in these cases even from behind the veil of ignorance. Even 
there it will appear to the parties as rational self-interested 
persons that it is , for example, better to  be restrained from 
practising cruelty to others while protected from them than 
to be exposed to others ' cruelty while free to practise i t ,  and 
better to have to  provide modest assistance to others in need 
than never to be  able to rely on such assistance being forth
coming. So i t  is plain that these natural duties might fill part 
of  the gap left open by the principle that liberty may only be 
limited for the sake of  liberty, i f  Rawls means ( though he does 
not explicitly say it) that even the basic liberties may be re
stricted if  theit exercise would infringe any natural duty . But 
again , these natural duties chosen from behind the veil of 
ignorance would only account for very obvious cases where 
the benefits of the restrictions would, for all rational men, 
plainly outweigh the burdens . This will not help where diver
gent choices would reasonably be made by different individ· 
uals in the light of  their different interests , and it seems to 
me that this will very often be the case .  Some persons, given 
their general temperament, might reasonably prefer to be free 
to libel others or to invade their privacy, or to make use of 
their own property in whatever style they like , and might 
gladly take the risk of being exposed to these practices on the 
part of others and to the consequences of such practices for 
themselves and the general social and physical environment. 
Other persons would not pay this price for unrestricted liberty 
in these matters , since, given their temperament, they would 
value the protections afforded by the restrictions higher than 

51 Op. cit. n. 2 supra , 338 .  
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the unrestricted liberty . In such cases restrictions on the basic 
liberties of speech or private property cannot be represented 
as a matter of natural duty on the footing that rational men, 
whatever their p articular temperament, would opt for the re
strictions just as they might opt for general restrictions on 
killing or the use of violence . 

Of course,  it is certainly to be remembered that justice for 
Rawls does not exhaust morality ; there are,  as he tells us , 
requirements , indeed duties , in relation to animals and even 
in relation to the res t of nature which are outside the scope 
of a theory of what is owed to rational individuals .52 But even 
if there are such moral duties, regarding even rational beings , 
I do not think that Rawls would consider them -as supplement
ing principles of justice which apply to institutions . I take it, 
therefore, that restrictions on the basic liberties excluded by 
the principles of justice because they are not restrictions of 
liberty for the sake of liberty could not be independently sup
ported as just by appeal to other principles of morality . The 
point here is not that Rawlsian justice will be shown to be in
determinate at certain points as to the propriety of certain 
restrictions on liberty ; it is, on the contrary , all too deter
minate , since it seems to exclude such restrictions as actually 
unjust because they do not limit liberty only for the sake of 
liberty . I take it Rawls would not wish to meet this point by 
simply adding to his principles of jus tice a further supplement 
permitting liberty to be restricted if its exercise violated not 
only the natural duties but any requirements of morality, for 
this would, it seems to me, run counter to the general liberal 
tenor of his theory . 

V. THE CHOICE OF BASIC LIBERTIES 

I think the most important general point which emerges from 
these separate criticisms is as follows . Any scheme providing 
for the general distribution in society of liberty of action 
necessarily does two things : first, it confers on individuals the 
advantage of that liberty, but secondly , it exposes them to 
whatever disadvantages the practices of that liberty by others 
may entail for them. These disadvantages include not only the 

'2 Ibid. 5 1 2. 
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case on which Rawls concentrates, namely interference with 
another individual 's basic liberties ,  but also the various forms 
of harm, pain , and suffering agains t  which legal systems 
usually provide by restrictive rules . Such harm may also in
clude the destruction of forms of social life or  amenities 
which otherwise would have been available to the individual. 
So whether or not it is in any man 's  interest to choose that 
any specific liberty should be generally distributed depends 
on whether the advantages for him of the exercise o f  that lib
erty outweigh the various disadvantages for him of its general 
practice by others . I do not think Rawls recognizes this ad
equately in his discussion of conflicting liberties and his 
theory of natural duties .  His recognition is inadequate , I think, 
because his doctrine insists that liberty can only be limited 
for the sake of liberty, and that when we resolve conflicts we 
must be  concerned only with the extent or amount of liberty . 
This conceals the character of the advantages and disadvan
tages of different sorts which must be involved in the resol
ution of such conflicts ; and his doctrine also leads him to 
misrepresent the character of all except those most simple 
conflicts between liberty and other benefits which are re
solved by the parties in the original position when they choose 
the natural duties .  Throughout, I think, Rawls fails to recog
nize sufficiently that a weighing of advantage and disadvan
tage must always be required to determine whether the 
general distribution of any specific liberty is in a man 's 
interest, since the exercise of  that liberty by others may out
weigh the advantages to him of his own exercise of it. A rather 
startling sign that this is ignored appears in Rawls 's remark 
that 'from the standpoint of the original position, it is rational ' 
for men to want as large a share as possible of liberty, since 
'they are not compelled to accept more if they do not wish 
to , nor does a person suffer from a greater liberty ' . 5 3  This I 
find  misleading because it seems to miss the vital p oint that, 
whatever advantage for any individual there may be in the ex
ercise of some liberty taken in itself, this may be outweighed 
by the disadvantage for him involved in the general distri
bution of that liberty in the society of which he is a member. 

The detailed criticisms which I have made so far concern 

5. Ibid. 143.  
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the application of Rawls's principle of greatest equal liberty. 
But the general point made in the last paragraph,  if  it is valid, 
affects not merely the application of the principles of justice 
once they have been chosen but also the argument which is 
designed to show that the parties would in the conditions of 
the original p osition, as rational self-interes ted persons , choose 
the basic liberties which Rawls enumerates .  Even if we assume 
with Rawls that every rational person would prefer as much 
liberty as he can get if no price is to be p aid for it, so that in 
that sense it is true that no one 'suffers from a greater liberty' ,  
i t  does not  follow that <:. liberty which can only be  obtained 
by an individual at the price of its general distribution through 
society is one that a rational person would still want.  Of 
course, Rawls 's natural duties represent some obvious cases 
where it can fairly be said that any rational person would pre
fer certain restric tions to a generalized liberty. In other, less 
simple cases, whether it would be rational to prefer liberty at 
the cost of  others having it too must depend on one 's tem
perament and desires .  But these are hidden from the parties 
in the original position , and,  this being so ,  I do not under
stand how they can make a rational decision, in terms of 
self-interest, to have the various liberties at the cost of their 
general distribution. Opting for the most extensive liberty for 
all cannot, I think, be presented as always being the best in
surance against the worst in conditions of uncertainty about 
one's own temperament and desires . 

VI. THE ARGUMENT FOR THE PRIORITY OF LIBERTY 

I will end by explaining a difficulty which I find in the main 
argument which Rawls uses to show that the priority of lib
erty prohibiting exchanges of liberty for economic or other 
social advantages must be included among the requirements 
of justice. According to Rawls 's theory, the  
interested  In       
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 of  __ at 

   not to come    
able  SOCIal and   have actually been 
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effective establishment and exercise of the basic liberties/4 
and when basic wants can be fulfilled . 55  Until this point is 
reached the general conception of justice is to govern the 
society, and men may give up liberties for social and economic 
gains if they wish. 

I do not think that Rawls conceives of  the conditions 
which bring the priority rule into play as a stage of great 
prosperity. 56 At any rate , it is quite clear that when this stage 
is reached there may still be in any society people who want 
more material goods and would be willing to surrender some 
of their basic liberties to get them. If material prosperity at 
this s tage were so great that there could then be no such 
people, the priority rule then brought into operation could 
not function as a prohibitory rule, for there would be nothing 
for it to rule out. As Rawls says , we need not think of the 
surrender of liberties which men might still be willing to make 
for greater economic welfare in very extreme terms, such as 
the adoption of  slavery . 5 7 It might be merely that some men, 
perhaps a majority , perhaps even all , in a society might wish 
to surrender certain political rights the exercise of which does 
not appear to them to bring great benefits , and would be will
ing to let government be carried on in some authoritarian form 
if there were good reasons for believing that this would bring 
a great advance in material prosperity. It is this kind of ex
change which men might wish to make that the priority rule 
forbids once a society has reached the quite modest stage 
where the basic liberties can be effectively established and 
the basic wants satisfied. 

54 Ibid. 1 5 2 .  
5 5  Ibid. 542-3 .  
56  It  is plain that under this identification the conditions for the  application of  

the special conception of justice may be  reached at  very different levels of material 
prosperity in different societies. Thus , in a small agrarian society or in a society 
long used to hard conditions , men might be capable of establishing and exercising 
political liberties at a much lower standard of living than would be possible for in
habitants of a large, modern industrial society. But in view of the fact that Rawls 
describes the relevant stage as one where conditions merely 'allow' or 'admit' the 
effective establishment and realization of basic liberties, it is not clear to me 
whether he would consider the special conception of justice applicable to a very 
wealthy society where, owing to the unequal distribution of wealth ,  poverty pre
vented considerable numbers from actually exercising the basic liberties. Would it 
be unjust for the poor in such a society to support an authoritarian form of govern
ment to advance their material conditions?  

5 7 Op.  c i t .  n. 2 supra , 6 1 .  
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Why then should this restrictive priority rule be accepted 
as among the requirements of justice? Rawls 's main answer 
seems to be that, as the conditions of civilization improve , a 
p oint will be  reached when , from the standp o £nt of the orig
£nal pos£t£on , 'it becomes and then remains . . .  irrational to 
acknowledge a lesser liberty for the sake of greater material 
means . . .  . '  because ,  'as the general level of well-being rises , 

\ only the less urgent material wants remain
,
s8  to be satis fied   

and men come increasingly to prize lib erty. 'The fundamen
tal interest ir.. determining our plan of life eventually assumes 
a prior place ' and 'the desire for liberty is the chief regulative 
interest that the parties [ in the original posi tion) must sup
pose they all will have in common in due course , .S 9 These 
considerations are taken to show the rationality, from the 
standpoint of the parties in the original position, of ranking 
liberty over material goods , represented by the priority rule .  

The core of  this argument seems to  be that i t  i s  ration��r 
  on  osition i the are of 

en own temperaments and desires and the  of tlie 
society of  are to be  to  

.      of liberty for 
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selves a restriction agains t doing something they may want to 
  some s tage       

 stage  or    � There seems no    of pol
itical liberties which men might want to make purely for a 
large increase in material welfare, which would be forb idden 
by the priority rule , should be permanent so as to prevent 
men, when great affluence is reached, restoring the liberties 
if  they wished to do so ;  it is not as if men would run the risk,  
if there were no priority rule , of permanently losing liberties 
which later they might wish to have . I think,  however , that 
probably Rawls 's argument is really of the following form, 
which makes use again of the  idea that under certain con
ditions of uncertainty rational beings would op t for the 

58  Ibid. 542. 
5. Ibid. 543 (emphasis added) . 
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alternative whose worst consequences would be least damag
ing to one's interests than the worst consequences of other 
alternatives. Since the parties in the original position do not 
know the stage of development of their society , they must , in 
considering whether to institute a priority rule prohibiting ex
changes of liberty for economic goods , ask themselves which 
of the following alternatives ,  A or B ,  is least bad : 

A. If there is no priority rule and political liberties have been surren
dered in order to gain an increase in wealth ,  the worst position is that 
of a man anxious to exercise the lost liberties and who cares nothing for 
extra wealth brought him by surrender .  

B .  If  there is a priority rule ,  the worst position will be that of a per
son living at the bottom economic level of society ,  just prosperous 
enough to bring the priority rule into operation , and who would gladly 
surrender the political liberties for a greater advance in material pros
perity . 

It must , I think, be part of  Rawl s 's argument that for any 
rational self-interested person B is the best worst position 
and for that reason the parties in the original position would 
choose it. I am not sure that this is Rawls 's argument, but if 
it is , I do not find it convincing. For it seems to me that here 
again the parties in the original position, ignorant as they are 
of the character and strength of their desires ,  just cannot give 
any determinate answer if they ask which of the positions , A 
or B , it is then, in their condition of ignorance, most in their 
interests to choose. When the veil of ignorance is lifted some 
will prefer A to B and others B to A.  

I t  may be  that a better case along the line o f  argument just 
considered could be made out for some of the basic liberties , 
for example,  religious freedom, than for others . It might be 
said that any rational person who understood what it is to 
have a religious faith and to wish to practise it would agree 
that for any such person to be prevented by law from prac
tising his religion must be worse than for a relatively p oor man 
to be preven ted from gaining a great advance in material goods 
through the surrender of a religious liberty which meant little 
or nothing to him . But even if this is so,  it seems to me that 
no general priority rule forbidding the exchange , even for a 
limited period, of  any basic liberty which men might wish to 
make in order to gain an advance in material prosperity , can 
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be supp orted by this argument which I have ascribed, possibly 
mistakenly, to Rawls. 

I think the apparently dogmatic course of Rawls 's argu
ment for the priority of  liberty may be explained by the fact  
that , though he i s  not offering it merely as an ideal ,  he does 
harbour a latent ideal of his own, on which he tacitly draws 
when he represents the priority of liberty as a choice which 
the parties in the original p osition must ,  in their own interest ,  
make as  rational agents choosing from behind the veil of  ig
norance. The ideal is that of  a public-spirited citizen who 
prizes political activity and service to others as among the 
chief goods of life and could not contemplate as tolerable an 
exchange of the opportunities for such activity for mere 
material goods or contentment.  This ideal powerfully impreg
nates Rawls 's book at many points which I have been unable 
to discuss here . It is, of course ,  among the chief  ideals of lib 
eralism , but Rawls 's argument for the priority of  liberty pur
ports to rest on interests, not on ideals , and to  demonstrate 
that the general priority of liberty reflects a preference for 
liberty over other goods which every self-interested pers on 
who is rational would have . Though his argument throws 
much incidental light on the relationship between liberty and 
other values , I do  not think that it succeeds in demonstrating 
its priority. 

POSTSCRIPT 

See for comments : J . Rawls , 'The Basic Liberties and their Priority ' ,  3 
Tanner Lectures on Human Values ( 1 982) . 



Essay 1 1  

Social Solidarity and the Enforcement 
of Morali ty 

It is possible to extract from Plato 's Repub lic and Laws , and 
p erhaps from Aristotle 's Ethics and Po litics , the following 
thesis about the role of law in relation to the enforcement of 
morality : the law of the city state exists not merely to secure 
that men have the opportunity to lead a morally good life , but 
to see that they do. According to this thesis not only may the 
law be used to punish men for doing what morally it is wrong 
for them to do, but it should be so used ; for the promotion 
of moral virtue by these means and by others is  one of  the 
ends or purposes of a society complex enough to have devel
oped a legal system. This theory is s trongly associated with a 
specific conception of morality as a uniquely true or correct 
set of  principles - not man-made , but either awaiting man 's 
discovery by the use of his reason or ( in a theological setting) 
awaiting its disclosure by revelation. I shall call this theory 
'the classical thesis ' and not discuss it further. 

From the classical thesis there is to be distinguished what 
I shall call 'the disintegration thesis ' .  This inverts the order of 
instrumentality between society on the one hand and moral
i ty on the other as it appears in the classical thesis ; for in this 
thesis society is not the instrument o f  the moral life ; rather 
morality is valued as the cement of society ,  the bond, or 
one of the bonds,  without which men would not cohere in 
society. This thesis is associated strongly with a relativist con
ception of morality : according to it ,  morality may vary from 
society to  society , and to merit enforcement by the criminal 
law, morality need have no rational or other specific content. 
It is not the quality of  the morality but its cohesive power 
which matters . 'What is important is not the quality of the 
creed but the strength of the belief in it .  The enemy of society 
is not error but indifference . ' 1 The case for the enforcement 

I P. Devlin, The Enforcement of Morals 1 14 ( 1 9 65)  [hereinafter cited as 
DevlinJ . Cf. ibid. at 94 : 'Unfortunately bad societies can live on bad morals just as 
well as good  societies on good ones. '  
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of morality on this view is that its maintenance is necessary 
to prevent the disintegration of society. 

The disintegration thesis , under pressure of the request for 
empirical evidence to substantiate the claim that the main
tenance of morality is in fact necessary for the existence of 
society , o ften collapses into another thesis which I shall call 
'the conservative thesis ' . This is the claim that society has a 
right to e�force its morality by law because the maj ority have  
the right to follow their own moral convictions that their 
moral environment is a thing of value to be defended from 
change .2  

The topic of this article is the disintegration thesis , but I 
shall discharge in relation to it only a very limi ted set  of 
tasks .  What I shall mainly do is attempt to discover what, 
when the ambiguities are stripped away, is the empirical claim 
which the thesis makes and in what directions is it conceivable 
that a search for evidence to substantiate this claim would 
be rewarding. But even these tasks I shall discharge only 
partially.  

I 

The disintegration thesis is a central part of the case presented 
by Lord Devlin3 justifying the legal enforcement of morali ty 
at points where followers of John Stuart Mill and other latter
day liberals would consider this an unjustifiable extension of 
the scope of the criminal law. The morality , the enforcement 
of which is justified according to Lord Devlin, is variously 
described as 'the moral structure ' of society, 'a public moral
ity ' ,  'a common morality ', 'shared ideas on politics, morals , 
ethics ' ,  ' fundamental agreement about good and evil ' ,  and 'a 

2 This characterization of the conservative thesis is taken from Dworkin, 
'Lord Devlin and the Enforcement of  Morals', 75 Yale L.J. 986 ( 1 9 66) . Professor 
Dworkin distinguishes the parts played in Lord Devlin's work by the disintegration 
thesis and the conservative thesis, and his essay is mainly concerned with the criti
cal examination of Lord Devlin 's version of the latter. The present essay, by con
trast, is mainly concerned to determine what sort of evidence is required if the 
disintegration thesis is not to collapse into or be abandoned for the conserva
tive thesis. 

• See principally the lecture by Lord Devlin entitled 'The Enforcement of  
Morals'  which he  delivered as  the  Second Maccabaean Lecture in  Jurisprudence of 
the British Academy and which is reproduced in Devlin ch. I as 'Morals and the 
Criminal Law' .  
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recognised morality ' .4 This is said to be part of 'the invisible 
bonds o f common thought' which hold society together ; and 
'if the bonds were too far relaxed the members would drift 
apart ',S It is part of 'the bondage . . .  o f  society ' and is 'as 
necessary to society as , say , a recognised government , .6 The 
justification for the enforcement of this recognized morality 
is simply that the law may be  used to preserve anything essen
tial to s ociety's existence. 'There is disintegration when no 
common morality is observed and history shows that the 
loosening of moral bonds is often the first stage of disinte
gration ' . 7 I f  we consider these formulations they seem to con
s titute a highly ambitious empirical generalization about a 
necessary condition for the existence or continued existence 
of a society, and so give us a sufficient condition for the dis
integration  of society . Apart from the one general statement 
that 'history shows that the loosening of moral bonds is often 
the first s tage of disintegration' ,  no evidence is given in sup
port of the argument and no indication is given of the kind of 
evidence that would support it, nor is any sensitivity betrayed 
to the need for evidence. 

In disputing with Lord Devlin ,S I offered him the alterna
tive of supplementing his contentions with evidence , or ac
cepting that his statements about the necessity of a common 
morality for the existence of society were not empirical s tate
ments at all but were disguised tautologies or necessary truths 
depending entirely on the meaning given to the expression 
'society ' ,  'existence ' ,  or 'continued existence ' of society. If 
the continued existence of a society meant living according 
to some specific shared moral code ,  then the preservation of 
a moral code is logically and not causally or contingently 
necessary to the continued existence of society, and this 
seems too unexciting a theme to be worth ventilating. Yet at 
points Lord Devlin adopts a definition of society ( 'a society 
means a community of ideas

,g )  which seems to suggest that 
he intended his statements about the necessity of a morality 

4 Devlin 9-1 L
• Devlin 10 .  
6 Devlin 1 0 1 1 . 
7 Devlin 1 3 . 
I See H. L. A. Hart, Law, Liberty, and Morality ( 1 9 63 ) .  
• Devlin 1 0  ( emphasis added) .  Bu t  cf. ibid. a t  9 :  'What makes a society of any 

sort is community of ideas . . .  ' 



S OCIAL SOLIDARITY AND MORALITY 25 1 

to society 's existence as a definitional truth. O f  course ,  very 
often the expressions 'society ', 'existence of society ' ,  and 'the 
same society ' are used in this way : that is, they refer to a form 
or type of social life individuated by a certain morality or 
moral code or by distinctive legal , political ,  or economic in
stitutions. A society in the sense of a form or type of social 
life can change, disappear , or be succeeded by different forms 
of society without any phenomenon describable as ' disinte
gration' or 'members drifting apart' .  In this sense of ' society ' ,  
post-feudal England was a different society from feudal 
England. But if we express this simple fact by saying that the 
same English society was at one time a feudal society and at 
another time not, we make use of another sense  of 'society ' 
with different criteria of individuation and continued identity. 
I t  is plain that if the threat of disintegration or 'members 
drifting apart '  is to have any reality, or if the claim that a 
common morality is 'as necessary to society as , say, a recog
nised government ' is taken to be part of an argument for the 
enforcement of morality, definitional truths dependent upon 
the identification of society with its shared morality are quite 
irrelevant. Just as it would be no reply to an anarchis t  who 
wished to preserve society to tell him that government is 
necessary to an organized society, if it turned out that by 'or
ganised society ' we merely meant a society with a govern
ment, so it i s  empty to argue against one who considers that 
the preservation of society's code of morality is not the law's 
business,  that the maintenance of the moral code is necessary 
to the existence of society , if it turns out that by 'society ' is 
meant a society living according to this moral code. 

The short p oint is that if we mean by 'society ceasing to 
exist '  not  'disintegration'  nor 'the drifting apart ' of  its mem
bers , but a radical change in its common morality , then the 
case for using the law to preserve morality must rest not on 
any disintegration thesis but on some variant of the claim 
that when groups of  men have developed a common form o f  
life rich enough to  include a common morality ,  this i s  some
thing which ought to be preserved. One very obvious form o f  
this claim is the conservative thesis that the majority have a 
right in these circumstances to defend their exis ting moral en
vironment from change. But this is no longer an empirical 
claim. 
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II 

Vie�s not dissimilar from Lord Devlin 's , and in some cases 
hovering in a similar way between the disintegration thesis 
and the conservative thesis , can be found in much contem
porary sociological theory of the structural and functional 
prerequisites of society. It would , for example, be profitable, 
indeed necessary for a full appreciation of Talcott Parsons 's  
work, to take formulations of  what is apparently the disinte
gration thesis which can be found in almost every chapter of 
his book The Social System , and inquire ( i) what p recisely 
they amount to ; ( ii ) whether they are put forward as empiri
cal claims ; and (iii) if so, by what evidence they are or could 
be supported. Consider, for example, such formulations as 
the following : 'The sharing of such common value patterns 
. . .  creates a solidarity among those mutually oriented to the 
common values . . . .  [W] ithout attachment to the constitutive 
common values the collectivity tends to dissolve. ' l o 'This in
tegration of a set of common value patterns with the inter
nalized need-disposition structure of the constituent personal
ities is the core phenomenon of the dynamics of social sys
tems .  That the stability of any social system is dependent on 
a degree of such integration may be said to be the funda
mental dynamic theorem of sociology . 'l 1 The determination 
of the precise status and the role of these propositions in 
Parson's complex works would be a task of some magnitude , 
so I shall select from the literature of  sociology Durkheim 's 
elaboration of a form of the disintegration theory, because his 
variant of the theory as expounded in his book, The Division 
of Labour in Society , is relatively clear and briefly expressed, 
and is also specifically connected  with the topic of the en-
forcement of morality by the criminal law. 

. 

Durkheim distinguishes two forms of what he calls 'soli
darity ' or factors tending to unify men or lead them to cohere 
in discriminable and enduring societies . The minimum mean
ing attached to 'society' here is that of a group of men which 
we can distinguish from other similar groups and can recog
nize as being the same group persisting through a period of 
time though its constituent members have been replaced 

1 0 T. Parsons, The Social System 4 1  ( 1 95 1 ) .  1 1  Ibid. at 42. 
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during the time by others . One of the forms of solidarity, 
'mechanical solidarity ', springs from men's resemblances , and 
the other, 'organic solidarity ' ,  from their differences . Mechan
ical solidarity depends on,  or perhaps indeed consis ts in, shar
ing of common beliefs about matters of fact and common 
s tandards of  behaviour among which is a common m orali ty. 
This blend of common belief and common standards consti
tutes the conscience collective , which draws upon all the 
ambiguities of the French word conscience as between con
sciousness or knowle dge and conscience . The point of  the use 
of this terminology of consC£ence is largely that the beliefs 
and subscription to the common standards become inter
nalized as part of the personality or character of the members 
of society. 

Organic solidarity by contrast depends on the dissimilarities 
of human beings and their mutual need to be complemented 
by association in various forms with others who are unlike 
themselves .  The most prominent aspect of this interdepen
dence of dissimilars is the division of labour, but Durkheim 
warns us  that we must not think of the importance o f  this as 
a unifying element of society as residing s imply in its econ
omic payoff. ' [T] he economic services that it [ the division of 
labour] can render are picayune compared to  the moral effect 
that it produces , and i ts true function is to create in two or 
more persons a feeling of solidarity . ' 1 2 Generally, mechanical 
solidarity is the dominant form of solidarity in simple so
cieties and diminishes in importance, though apparently it  i s  
never eliminated altogether as a unifying factor, as  organic 
solidarity develops in more complex societies .  According to 
Durkheim the law presents a faithful mirror of both forms 
of solidarity , and can be used as a gauge of the relative im
portance at any time of the two forms . The criminal law, 
with its repressive sanctions , reflects mechanical solidarity ; 
the civil law reflects organic solidarity, since i t  upholds the 
typical instruments of interdependence, e .g. the institution 
of contract, and generally provides not for repressive s anc
tions, but for restitu tion and compensation. 

Somewhat fantastically Durkheim thinks that the law can 
be used as a measuring instrument. We have merely to count 

1 2 E. Durkheim, The Division of Labour in Society 5 6  (3rd edn. S impson trans . 
1 964). 
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the number of rules which at any time constitute the criminal 
law and the number of rules which constitute the civil law ex
pressing the division of labour, and then we know what frac
tion to assign to the relative importance of the two forms of 
solidarity . 1 3 This fantasy opens formidable problems concern
ing the individuation and countability of legal rules which 
occupied Bentham a great deal 1 4 but perhaps need not detain 
us here. What is of great interest ,  however, is Durkheim 's view 
of the role of the criminal law in relation to a shared morality . 
Durkheim is much concerned to show the hollowness of 
rationalistic and utili tarian accounts of the institution of 
criminal punishment . For him , as for his English judicial 
counterpart, utilitarian theory fails as an explanatory theory, 
for it distorts the character of crime and punishment, and 
considered as a normative theory would lead to disturbing re
sults . Durkheim therefore provides fr�sh definitions of both 
crime and punishment. For him a crime is essentially ( though 
in developed societies there are secondary senses of crime to 
which this defjnition does not apply directly ) a serious offence 
against the collective conscience - the common morality 
which holds men together at p oints where its sentiments are 
both strong and precise .  Such an act is not condemned by 
that morality because it is independently a crime or Wrong, it 
is a crime or wrong because it is so condemned. Above all , to 
be wrong or a crime an act need not be,  nor even be believed 
to be ,  harmful to anyone or to society in any sense other 
than that it runs counter to the common morality at points 
where its sentiments are s trong and precise.  These features of 
Durkheim's theory are striking analogues of Lord Devlin 's ob
servation that it is  not the quality of the morality that matters 
but the strength of the belief in it  and its consequent cohesive 
power, and his stipulation that the morality to be enforced 
must be up to what may be called concert pitch : it must be 
marked by 'intolerance , indignation, and disgust' . 1 5  

What , then , on th is view, i s  punishment? Why punish ? And 
how severely? Punishment for Durkehim is e

,
ssentially the 

1 3 Ibid. at 68 .  
'4  Bentham devoted a whole book to the questions : What is one law? What i s  

part of a law? What is a complete law? See Bentham, Of Laws in General, in Col
lected Works of Jeremy Bentham (London 1 9 70) • 

• s Devlin viii-ix, 1 7. 
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hostility excited by violations of the common morality which 
may be either diffused throughout society or adminis tered by 
official action, when it will usually have the form of specifi 
cally graduated measures . His definition, therefore, is  that 
punishment is 'a passionate reaction of graduated intensity' to 
offences against the collective conscicncc . 1 6  The hollowness 
of utilitarian theory as an explanation of criminal punishment 
is  evident if  we look at the way that, even in c ontemporary 
society, criminal punishments' are graduated . They are adapted 
not to the utili tarian aim of  preventing what would be ordi 
narily described as harmful conduct, but to the appropriate 
expression of the degree of feeling excited by the offence, on 
the footing that such appropriate expression of feeling is a 
means of sustaining the belief in the collective morality . 1 7 
Many legal phenomena bear this out. We punish a robber even 
if he is likely to offend again , less severely than a murderer 
whom we have every reason to think will not o ffend again .  
We  adopt the principle that ignorance o f  the law i s  no excuse 
in criminal matters , and, he might have added , we punish at
tempts less severely than completed offences,  thereby reflect
ing a difference in the resentment generated for the completed 
as compared with the uncompleted crime . 

Hence , to the question 'Why punish?' Durkheim's answer 
is that we do so primarily as a symbolic expression of the out
raged common morality the maintenance of which is the con
dition of cohesion resulting from men 's likenesses. Punishing 
the offender is required to maintain social cohesion because 
the common conscience , violated by the offence,  'would 
necessarily lose its energy if an emotional reaction of  the com
munity [ in the form of punishment] did not come to com
pensate its loss , and it would result in a breakdown of social 
solidarity ' . 1 8 

This thumbnail sketch of Durkheim 's theory presents its 
es sentials, but there are two complexities of importance , as 
there are also in Lord Devlin 's case. Both have t o  do with the 
possibilities of change in the common morality_ B oth theorists 
seem to envisage a spontaneous or natural change and warn 

1 6  Durkheim, op. cit. n. 1 2 supra, 90. 
1 7  Cf. Devlin 1 14 :  'When considering intangible injury to society it is moral be

lief that matters ; immoral activity is relevant only insofar as it promotes disbelief. ' 
II Durkheim, op cit. n. 1 2  supra , 108 .  
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us in different ways that the enforcement of morality must 
allow for this . Thus Lord Devlin issues prudential warnings to 
the legislator that ' [ t ]he limits of  tolerance shift , 1 9  and that 
we should not make criminal offences out of moral opinion 
which i s  likely soon to change and leave the law high, and, so  
to speak ,  morally dry. Durkheim similarly says that his theory 
does not mean that it  is necessary to conserve a penal rule be
cause it once corresponded to the collective sentiments , but 
only if the sentiment is still 'living and energetic '. If it has 
disappeared or been enfeebled,  nothing is worse than trying 
to keep it  alive artificially by the law.20 This means that we 
must distinguish a natural or non-malignant change in the 
social morality or a natural 'shift in its limts of tolerance '  from. 
a malignant form of change against which society is to be 
protected and which is the result of individual deviation from 
its morality. It is ,  however ,  a further complexity in these the
ories that the function of punishment, or rather the mechan
ism by which punishment operates in preserving a social 
morality from malignant change, differs as between Durkheim 
and Lord Devlin. For Lord Devlin punishment protects the 
existing morality by repressing or diminishing the number 
of immoral actions which in themselves are considered 'to 
threaten ' or weaken the common morality . For Durkheim ,  
however, punishment sustains the common morality , not 
mainly by repressing the immoral conduct, but principally by 
giving sati sfactory vent to a s ense of outrage because i f  the 
vent were closed the common conscience would 'lose i ts en
ergy ' and the cohesive morality would weaken. 

III 

If we ask in relation to theories such as Lord Devlin's and 
Durkheim 's precisely what empirical claim they make con
cerning the connection between the maintenance of a com
mon morality and the existence of society, some further 
disentangling of knots has to be done. 

It seems a very natural objection to  such theories that i f  

I f  Devlin 1 8. Cf. ibid. a t  1 14 :  ' [T] here i s  nothing inherently objectionable 
about the change of an old morality for a new one • • • •  [I] t is the interregnum of 
disbelief that is perilous'. 20 Durkheim, op. cit. n. 1 2  supra , 1 0 7  n. 45. 
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they are to be taken seriously as variants of the disintegration 
thesis, the justification which they attempt to give for the en
forcement of social morality is far too general . It is surely 
both possible and good sense to discriminate between those 
parts of a society 's moral code (assuming it has a single moral 
code) which are essential for the existence o f  a society and 
those which are not. Prima facie, at least ,  the need for such 
a discrimination seems obvious even if we assume that the 
moral code is only to be enforced where it is supported by 
'sentiments which are s trong and precise '  (Durkheim) or by 
'intolerance, indignation and disgust '  (Devlin) . For the decay 
of all moral restraint or the free use of violence or deception 
would not only cause individual harm but would jeopardize 
the existence of a society since it would remove the main con
ditions which make it p ossible and worthwhile for men to 
live together in close proximity to each other.  On the other 
hand the decay of moral restraint on, say ,  extramarital inter
course, or a general change of sexual morality in a permissive 
direction seems to be quite another matter and not obviously 
to entail any such consequences as 'disintegration ' or 'men 
drifting apart' . 2 1  

2 1  Lord Devlin in a footnote concedes that not every b reach of a society's 
moral code threatens its existence. His words are : 'I do not assert that any devi
ation from a society's shared morality threatens its existence any more than I as
sert that any subversive activity threatens its existence. I assert that they are both 
activities which are capable in their nature of threatening the existence of society 
so that neither can be put beyond the law. ' Devlin 1 3  n. 1 (emphasis in original ) .  
This passage does not mean or  imply that there are  any parts of  a social morality 
which though supported by indignation, intolerance, and disgust can be regarded 
as not essential for society 's existence : on this point Lord Devlin plainly inclines 
towards the conception of a social morality as a seamless web . Devlin I 1 5 .  But Pro
fessor Dworkin argues ,  convincingly in my opinion, that Lord Devlin uses the same 
criterion (in effect 'passionate public disapproval ') to detennine both that a devi· 
ation from public morality may conceivably threaten its existence and that it in 
fact does so,  so as to  justify actual punishment. Dworkin, op . cit. n.  2 supra , 986,  
990-2 . This leaves his  version of the disintegration thesis without empirical sup
port. Thus , according to Lord Devlin , 'We should ask ourselves in the first instance 
whether, looking at homosexuality calmly and dispassionately, we regard it as a 
vice so abominable that its mere presence is an offence. If th at is the genuine feel
ing of the society in which we live, I do not see how society can be denied the 
right to eradicate it . '  Devlin 1 7 . But he offers no evidence that in these circum· 
stances the legal toleration of homosexuality would in fact endanger society's ex
istence. Contrast the foregoing with the principles applied by Lord Devlin to 
fornication in relation to which ' feeling may not be so intense'. In that case: 'It 
becomes then a question of balance, the danger to society in one scale and the 
extent of the restriction in the o ther. ' Devlin 1 7 1 8  (emphasis added) . 
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It seems ,  therefore, worthwhile pausing to consider two 
p ossible  ways of discriminating within a social morality the 
parts which are to be considered essential . 

(i) The first possibility is that the common morality which 
is  essential to society, and which is to be preserved by legal 
enforcement,  is that part of its social morality which contains 
only those restraints and prohibitions that are essential to the 
existence of any society of human beings whatever. Hobbes 
and Hume have supplied us with general characterizations of 
this moral minimum essential for social life : they include 
rules restraining the free use of violence and minimal forms of 
rules regarding honesty, promise-keeping, fair dealing, and 
property. It is , however, quite clear that neither Devlin nor 
Durkheim means that only these elements , which are to be 
found in common morality, are to be enforced by law, since 
any utilitarian or supporter of the Wolfenden Report would 
agree to that . Quite clearly the argument of both Lord Devlin 
and Durkheim concerns moral rules which may differ from 
society to s ociety . Durkheim actually insists that the common 
morality , violations of  which are to be punished by the crim
inal law, may have no relation to utility : 'It was not at all use
ful for them [these prohibitions ] to be born , but once they 
have endured,  it becomes necessary that they persist in spite 
of their irrationality ' .22 The morality to be punished includes 
much that relates 'neither to vital interests of society nor to a 
minimum of  justice ' .2 3 

( ii )  The second possibility is this : the morality to be en
forced, while not coextensive with every jot and tittle of an 
existent moral code, includes not only the restraints and pro
hibitions such as those relating to the use of violence or de
cep tion which are necessary to any society whatever,  but also 
what is essential for a particular society. The guiding thought 
here is that for any society there is to be found, among the 
provisions of its code of morality , a central core of rules or 
principles which constitutes its pervasive and dis tinctive style 
of life.  Lord Devlin frequently speaks in this way of what he 
calls monogamy adopted 'as a moral principle ' ,  24 and of course 
this does deeply pervade our society in two principal ways . 
First ,  marnage is a legal institution and the recognition of 

2 2  Durkheim, op. cit. n .  1 2  supra , 1 0 7 .  
2 3  Ibid. a t  8 1 .  
24 Devlin 9 .  
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monogamy as the sole legal form of marriage carries impli
cations for the law related to wide areas of conduct : the 
custody and education of children, the rules relating to in
heritance and distribution of property , etc. Second, the p rin
cip le of monogamy is also morally pervasive : monogamous 
marriage is at the heart of our conception of family life , and 
with the aid of the law has become part of  the structure of 
society. Its disappearance would carry with it  vast changes 
throughout society so that without exaggeration we might say 
that it had changed its character. 

On this view the morality which is necessary to the exist
ence of society is neither the moral minimum required in all 
societies (Lord Devlin himself says that the polygamous mar
riage in a polygamous society may be an equally cohesive 
force as monogamy is in ourS) ,2S nor i s  i t  every jot and tittle o f  
a society 's moral code. What is essential and is to  be preserved 
is the central core. On this footing it would be  an open and 
empirical question whether any particular moral rule or veto ,  
e .g. on homosexuality , adultery, or fornication ,  is so organi
cally connected with the central core that its maintenance and 
preservation is required as a vital outwork or bastion. There 
are perhaps traces of some of these ideas in Lord Devlin , but 
not in Durkheim. But even if we take this to be the position , 
we are still not really confronted with an empirical claim con
cerning the connection of the maintenance of  a common 
morality and the prevention of  disintegration or 'drifting 
apart ' .  Apart from the point about whether a particular rule 
is a vital outwork or bastion of the central core , we may still 
be confronted only with the unexciting tautology depending 
now on the identification of society , not with the whole of its 
morality but only with its central core or 'character', and this 
is not the disintegration thesis . 

IV 

What is required to convert the last-mentioned position into 
the disintegration thesis? It must be the theory that the main
tenance of the core elements in a particular s ociety 's moral 
life is in fact necessary to prevent disintegration ,  because the 

25 Devlin 1 14 .  
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withering or malignant decay of the central morality is a dis
integrating factor. But even if we have got thus far in identi
fying an empirical claim , there would of course be very many 
questions to be settled before anything empirically testable 
could be formulated. What are the criteria in a complex so
ciety for determining the existence of a single recognized 
morality or its central core?  What is 'disintegration ' and 'drift
ing apart ' under modem conditions ? I shall not investigate 
these difficulties ,  but I shall attempt to describe in outline 
the types of evidence that might conceivably be relevant to 
the issue if  and when these difficulties are settled. They seem 
to be the following :  

(a) Crude historical evidence in which societies - not indi
viduals - are the units . The suggestion is that we should exam
ine societies which have disintegrated and inquire whether 
their disintegration was preceded by a malignant change in 
their common morality .  This done, we should then have to 
address ourselves to the possibility of a causal connection be
tween decay of a common morality and dis integration . But 
of course all the familiar difficulties involved in macroscopic 
generalizations about society would meet us at this point , and 
anyone who has attempted to extract generalizations from 
what is called the decline and fall of the Roman Empire would 
know that they are formidable. To take only one such diffi
culty : suppose that all our evidence was drawn from simple 
tribal societies or closely knit agrarian societies (which would 
seem to be the most favourable application of Durkheim 's 
theory of  mechanical solidarity ) . We should not, I take it, have 
much confidence in applying any conclusions drawn from 
these to modern industrial societies. Or, if we had, it would 
be because we had some well-developed and well-evidenced 
theory to show us that the differences between simple so
cieties and our own were irrelevant to these issues as the dif
ferences in the size of  a laboratory can safely be ignored as 
irrelevant to the scope of the generalizations tested by labora
tory experiments . Durkheim, it may be said ,  is peculiarly 
obscure on just this point , since it is not really clear from his 
book whether he means that in advanced societies character
ized by extensive division of labour the mechanical solidarity 
which would still be reflected in i ts criminal law could be dis
regarded or not. 
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(b) The alternative type of  evidence must be  drawn pre
sumably from social psychology and must break down into at 
least two sub-forms according to the way in which we con
ceive the alternatives to the maintenance of a common moral
ity . One alternative is general uniform permzssiveness in the 
area of conduct previously covered by the common morality . 
The lapse ,  for example, of the conception that the choices 
between two wives or one, heterosexuality or homosexuality, 
are more than matters of personal taste. This (the alternative 
of permissiveness ) is what Lord Devlin seems to envisage or 
to fear when he says : 'The enemy of society is not error but 
indifference ', and 'Whether the new belief is better or worse 
than the old, it is the interregnum of disbelief that is peril
OUS . '26 On the other hand the alternative may be not permiss
iveness but moral plura lism involving divergent sub-moralities 
in relation to the same area of conduct. 

To get off the ground with the investigation of the ques
tions that either of these two alternatives opens up , it would 
be reasonable to abandon any general criteria for the disinte
gration of society in favour of something sufficiently close to 
satisfy the general spirit of the disintegration thesis . It would 
be no doubt sufficient if  our evidence were to show that 
malignant change in a common morality led to a general in
crease in such forms of antis�cial behaviour as would infringe 
what seem the minimum essentials : the prohibitions and 
restraints of violence, disrespect for property and dishonesty. 
We should then require some account of the conceivable psy
chological mechanisms supposed to connect the malignant 
decay of a social morality with the increase in such forms of 
behaviour . Here there would no doubt be signal differences 
between the alternatives of permissiveness and moral plural
ism. On the permissiveness alternative , the theory to be tested 
would presumably be that in the 'interregnum conditions ' ,  
without the discipline involved in the submissi on o f  one area 
of life ,  e .g. the sexual , to the requirements of a common 
morality, there would necessarily be a weakening of the gen
eral capacity of  individuals for self-control . So, with permiss
iveness in the area formally covered by restrictive sexual mor
ality, there would come increases in violence and dishonesty 

26 Ibid. 
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and a general lapse of those restraints which are essential for 
any form of social life .  This i� the view that the m orality of 
the individual c onstitutes a seamless web . There is a hint that 
this , in the last res ort ,  is Lord Devlin 's view of the way in 
which the 'inte rregnum ' cons titu tes a danger to the existence 
of  society : for he replied to my charge that he had assumed 
without evidence that morality was a seamless web by saying 
that though ' [ s ] eamlessness presses the simile rather hard ',  
'most  men take their morality as a whole ' .27  But surely this 
assump tion cannot be regarde d as obviously true.  The con
trary view seems at least equally plausible :  permissiveness in 
certain areas 0 f life (even if it has come about through the 
disregard o f  a previously firmly established sexual morality) 
mIght make it easier for men to submit to restraints on 
violence which are essential for social life . 

If :We conceive the successor to the 'common m orality ' to 
be not p ermissiveness bu t moral pluralism in some area of  
conduct once c overed by a s exual morality which has decayed 
through the flouting of its res trictions,  the thesis to be tested 
would presumably be that wh ere moral pluralism develops in 
this way quarrels over th e differences generate d by divergent 
moralities must eventually des troy the minimal forms of re
straint necessary for s ocial cohesion. The c ounter-thesis would 
be  that plural moralities in the conditions of m odern large
scale societies might perfectly well be mutually tolerant.  To 
many indeed it might seem that the counter-thesis is  the more 
cogent of the two , and that over wide areas of m odern li fe ,  
sometimes hiding behind lip -service t o  an older common mor
ality,  there actually are divergent moralities living in peace . 

I have d one no more than to s ketch in outline the type of 
evidence required to substantiate the disintegration thesi s .  Till 
psychologists and s ociologists provide such evidence , sup
p orters of  the erforcement of morality would do better to 
rest their case candidly on the conservative rather than on the 
disintegration thesis . 

POSTSCRIPT 

See for criticism and comments : B. Mitchell , Law, Morality , and R eligion 
in a Secular S ociety (Oxford 1 9 6 7 ) ,  chs . 1 -3 .  

2 7 Devlin 1 1 5 .  
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Essay 1 2  

Jhering ' s  H eaven of Concep ts and Mod �rn 
An alytical Jurisprud ence 

I shall b egin by expressing my regret that so few of  Jhering's 
great works are translated into English. It is an intellectual 
tragedy ; there is no English translation even o f  the masterly 
Geist des Romischen Rechts nor of Scherz und Ernst in 
der Jurz'sprudenz , t nor even of  the essay 1m Juristischen 
Begriffshimmel which I will discuss here, though some frag
meI),ts of the latter appeared in 1 9 5 1  in an English translation 
in an American collection of readings2 in jurisprudence and 
legal philosophy. I hope this failure on our part to obtain 
translations o f  these works will one day be remedied. 

The English lawyer interested in the philosophy of  law will , 
when he reads this brilliant little work of Jhering's , have two 
contrasting experiences . On the one hand ,  he will be surprised ;  
for, rightly or wrongly , he would not  expect to  find wit  and 
gaiety in the work of a German jurist of the nineteenth cen
tury. Certainly there is no English writer on law, with the 
possible exception of the early Bentham, who combines such 
lightness of touch with such profundity of i�sight as Jhering 
does . On the otHer hand the English reader of this work of  
Jhering will have a sensation of deja vu , even if  not deja lu . 
This I will explain later ; but first I will attempt to identify in 
summary form the main intellectual failings against which 
Jhering 's satire is directed. I believe five different though re
lated aberrations of legal thought  can be dis tinguished here . 
They are as follows : 

1 .  Excessive preoccupation with concepts considered in 

I Scherz und Ernst in der Jurisprudenz . All references are to the 8th edn. 
( Leipzig 1 900) . 

2 Readings in Jurisprudence and Philosophy of Law , ed.  Cohen and Cohen 
(New York 1 95 1 ) .  
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abstraction from the conditions under which they have to 
be  applied in real life .  3 . 

2 .  Blindness to the social and individual interests which must 
be considered, together with other practical problems ,  in 
the use and development of legal concepts.4 

3 .  A belief that it is possible to distinguish between the es
s ence (das Wesen) and the legal consequences (die Folgen) 
of  a legal rule or concept ,  so that we may consider concepts 
in abstracto 'aller seiner realen Wirkungen entkleidet '  as 
Puchta did in the case of  possession. s This leads to a special 
kind of nonsense in the solution of problems : it licenses us 
to say o f  a concept like possession that it is 'seinem We sen 
nach Faktum, in seinen Folgen einem Rechte gleich ' . 6  So it 
is 'Faktum und Recht zugleich '. 7 

4. Ignoring the ends and the purposes of law and refusing 
to ask the question : why is the law thus and so? In the 
Begriffshimmel 'fragt Niemand nach dem Warum '8 and all 
concepts deformed by considerations of utility are put into 
the 'Anatomisch-pathologisches Begriffskabinett ' . 9 

5 .  A false assimilation of  the concepts and methods of  legal 
science to mathematics ; so that all legal reasoning is a mat
ter of pure calculation in which the contents of the legal 
concepts are unfolded by logical deduction. 1 o 

Such , I think, is a summary o f  the main features of the style 
of legal thinking which Jhering is concerned to attack. Nearly 
al of  them were attacked, often in closely similar language,  by 
a great master of  the common law from whom many English 
lawyers have learned a critical approach to their own system. 
He was not an Englishman, but a great American judge of the 
Supreme Court and a juris t, Oliver Wendell Holmes , Jr .  Be
tween Holmes 's thought and Jhering 's there are many striking 

3 'Die Frage der Anwendung und des Beweises kommt fur ihn gar nicht in 
Betracht' Scherz und Ernst, 2 7 3 .  

4 'Badet sich hier i n  dem reinen Gedankenather, unbekiimmert iiber die reale 
Welt ', ibid. 274 .  

5 Ibid. 296 .  
• I bid. 283  n. 8 ( quotation from Savigny) . 
7 Ibid. ( quotation from Savigny) . 
• Ibid. 2 8 7 .  
p Ibid. 2 9 7 .  Cf. 'thorichte Frage nach seinem praktischen Warum ' ibid. 3 14. 

1 0  Ibid. 287-8.  Cf. 'Der Jurist rechnet mit seinen Begriffen, wie der Mathe
matiker mit seinen Grossen' , ibid. 2 74 .  
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parallels ;  yet i t  seems clear that the American jurist arrived at 
his own critical position independently . Indeed, the author of  
the  most recent , authoritative , and detailed biography of  
Holmes expressly states that , though Holmes certainly read 
four volumes of the Geist des Romischen Rechts in 1 8 79 ,  
there is no  indication that he  ever recognized that Jhering had 
uttered protests against 'the beatitudes of logic ' in German 
legal thought which were similar to  his own protests . l 1 

Here are some famous phrases from Holmes : 'The  common 
law is not a brooding omnipresence in the sky ', 1 2 and again 
'the life of the law has not been logic ; it has been experi
ence', 1 3  and 'it is a fallacy to believe that a system of  law can 
be worked out like mathematics from some general axioms of  
cop.duct ' , 14 and again , 'the fallacy that the  only force at  work 
in the development o f  the law is logic ' , t s and 'general propo
s itions do not decide concrete cases '. 1 6  'Where there is doubt ,  
the  simple tool of logic does not  suffice . ' 1 7 

Holmes was inspired in such criticism of what he called 
'the fallacy of logical form ,l s by the pragmatism and oper
ationalism of the American philosopher, C.  S .  Peirce ; but he 
combined with the pragmatism a deep conviction, similar to 
Jhering's own concern for 'Zweck im Recht ' ,  that lawyers 
must be sensitive in the interpretation and application o f  law 
to the cla'im of 'social advantage'. 

Holmes was the spiritual godfather of a school o f  sceptical 
American jurists whose most extreme development was to be 
found in the loosely-knit group of writers known as the 'legal 
realists ' and whose main work was done in the 1 9 3 0s .  But 
between them and Holmes came the main work of Roscoe 
Pound who explicitly recognized Holmes and Jhering, all of 
whose works he had read , as equal pioneers in the work of 
replacing Begriffsjurisprudenz by Wirklichkeitsjurisprudenz .  
The influence of Jhering's thought i s  plain in Pound 's well
known Interpreta tions of Legal History 1 9  and in a famous 

1 1  Howe, Justice Oliver Wendell Holmes: The Proving Years, ii. 1 52 .  
1 2 Southern Pacific Co . v . Jensen ( 1 9 1 7) 244 U.S. 2 05 , 222.  
1 3  The Common Law ( Boston 1 88 1 ) ,  1 .  
. 4  'Path o f  the Law', in Collected L egal Papers ( London 1 920) , 1 80.  
1 5  Ibid. .. Lochner v. New York ( 1 904 )  1 98 U.S. 45, 74. 
' 7 'Law in Science and Science in Law', in Collected Legal Papers , 239. I I  'Path of the Law', 1 84 ubi. rep . 
1 9  Cambridge 1922 .  
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essay 'Mechanical Jurisprudence' ,2° in which he preached 
Jhering's m essage in his own words , and attacked as pro
foundly mistaken the belief that the law developed by 'rigor
ous logical deduction from predetermined conceptions in the 
disregard and often in the teeth of actual facts ' .  Pound had a 
variety of  epithets to describe this mistaken method ;  among 
them are 'automatic ' ,  'slot machine ' ,  'formal ' ,  and 'conceptu
alism '. 

Yet in spite of these striking similarities ,  the American on
slaughts on Begrzffsjurisprudenz or 'conceptualism ' and 
Jhering's protests diverged in the following way. The objects 
of Jhering's attack, it will be remembered, were not prac
titioners but great academic expositors of the law ( Theore
tiker) .  Only these were allowed into the Begriffshimmel and 
it will be remembered that nearly all of them were Germans 
( 'fast nur alle aus Deutschland ' ) .  Savigny was nearly refused 
admission, but obtained entry on the strength of his work on 
possession because it showed a proper contempt for utility. 
So little do these theoreticians care for the actual practice of 
the law that they are prepared to ignore any actual decisions 
of judges which run counter to their own logical calculations 
in which they unfold the content of legal concepts . Practice 
in their view 'spoils the law' and is bad for this reason ;  just as 
someone might condemn war because i t  spoils the appearance 
of soldiers ( 'der Krieg verderbe den Soldaten '2 1 ) .  So the theore
tician if he is worthy of entry into the Begriffshimmel is per
fectly prepared to condemn the decisions of practical lawyers 
as logical impossibilities,22 and, as in the case of Roman law
yers ,  to attribute their deviations from rigorous conceptual 
thought to their falling under the evil influence of consider
ations of utility .23 

The great contrast between Jhering's attack and the attack 
on conceptualism made by Holmes and his followers , Pound 
and the legal realists , is that the latter directed their main in
vective not against theoretical jurists but against judges and 
practical lawyers . For them these vices of legal thought are 
exhibited by lawyers and judges who place an excessive re
liance on 'logic ' in deciding cases , and who think that the 

2 1  Scherz und Ernst , 289 n. 2. 22 Ibid. 300. 
23 Ibid. 297 .  
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application of general rules and concepts in legal decisions was 
a simple exercise in syllogistic reasoning ; and it is a critique 
of judicial technique that American jurists have preached this 
doctrine to English lawyers.  

No doubt this difference between Jhering and his American 
counterparts reflects the diffe rent status of  the judge in the 
German and Anglo-American legal systems . Later, of course , 
Jhering's successors directed their attacks also against judges , 
who believed that by using only logical operations they could 
establish with absolute exactness that a given decision of a 
particular case was predetermined by the legislator.24 Simi
larly , Holmes 's message was expanded by Pound and his suc
cessors , and converted into a criticism not only of judges but 
of juristic writing. 

' Notwithstanding these differences I believe the funda
mental intellectual error about the nature of law and legal 
concepts , which drew fire from Jhering, was exactly the same 
as stimulated Holmes and his followers to their attack; and I 
will attempt to say what the root of  this intellectual error is_ 
It can I think be most simply stated in the following way. The 
fundamental error consists in the belief that legal concepts 
ar� /z"xed or closed in the sense that it is possible to define 
them exhaustively in terms of  a set of necessary and sufficient 
conditions ; so that for any real or imaginary case it is possible 
to say with certainty whether it falls under the concept or 
does not; the concept either applies or it does not ; it is logi
cally closed (begrenzt) . This would mean that the application 
of a concept to a given case is  a simple logical operation con
ceived as a kind of unfolding of what is already there ,25 and, 
in simpler Anglo-American formulation, it leads to the belief 
that the meaning of all legal rules is fixed and predetermined 
before any concrete ques tions of their application arises . 

If we ask why this belief about the nature of  legal concepts 
is wrong, the answer,  as I have said elsewhere,26 is that men 
who make laws are men, not gods. It is a feature of the human 
predicament, not only of the legislator but of  anyone who 
attempts to regulate some sphere of conduct by means of 

24 Gnaeus Flavius, Der Kampf um die Rechtswissenschaft ( 1 9 0 7 ) ,  7 .  
25 'Die FUlle des Inhalts , der in ihnen beschlossen liegt , fUr die Erkenntnis zu 

Tage zu famem' (Scherz und Ernst, 287 ) .  
26 The Concept of Law (Oxford 1 96 1 ) ,  1 25 .  
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general rules , that he labours under one supreme handicap -
the impossibility of foreseeing all possible combinations of 
circumstances that the future may bring. A god might foresee 
all this ; but no man, not even a lawyer, can do so .  Of course 
things could be different : suppose that the world we live in 
were in fact characterized only by a finite number of features 
and suppose that we knew all the modes in which they could 
combine, then provision could be made in advance for every 
possibility . We could make rules and frame concepts , the 
application or non-application of which to particular cases 
was fixed from the beginning and never called for a further 
choice , consideration of utility or of practical matters , and so 
for creative development of the initial rule . Everything could 
be known in advance, and so for everything something could 
be specified in advance by regulation . This would be a world 
in which the work of the theoretician and the practical lawyer 
could coincide and both could enter the s ame heaven as far 
as Jhering was concerned. But plainly this is not our world. 
Human law-makers can have no such knowledge of  all poss
ible combinations of circumstances which the future may 
bring. This means that all legal rules and concepts are 'open' ; 
and when an unenvisaged case arises we must make a fresh 
choice,  and in doing so elaborate our legal concepts , adapting 
them to socially desirable ends . Now all this Jhering perfectly 
understood :  he ridiculed , especially in his Zweck im Recht , 
the idea o f  detailed rules which would provide for every case 
- juristic specifications for the decision o f  all possible law
suits ; and he stressed the impossibility of foreseeing the in
finite variety and manifold composition of all possible cases . 

Of  course it is possib le to attempt to give to legal rules and 
concepts an artificial rigour which will eliminate to the maxi
mum extent the need for anything more than deductive 
reasoning_ We can so to speak 'freeze '  the meaning of  a legal 
rule or concept by laying down certain elements and insisting 
that if these are present they are sufficient ' to bring anything 
which has them within the scope of  the rule, whatever other 
features the case may have and whatever may be the social 
consequences of  applying the rule in this rigid way . We shall 
in fact then blindly prejudge what is to be done in a range of 
future cases about whose composition we are ignorant.  We 
shall then indeed succeed in settling in advance questions 
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which c an only reasonably be settled when the circumstances 
in which they arise are known. This is the vice which English 
and American lawyers identify as conceptualism in the judicial 
process ; but it is in essence the same vice as Jhering identified 
in the works of great theoretical writers who were happy to 
ignore the judicial process and the work of practical lawyers. 

II 

So much for the Begriffshimmel. Let me now turn to what is 
called by American and English lawyers 'analytical jurispru
dence '. It is necessary I think to distinguish two phases of the 
legal studies which have come to be so called. The first phase 
is associated with the names of  Jeremy Bentham 27 and John 
Austin,28 the great utilitarian thinkers of the nineteenth cen
tury. Indeed, one might call them the great figures of the 
English Aufkliirung so far as law is concerned. 

The second phase29 is of  comparatively recent develop
ment and has been inspired by a distinctive movement in phil
osophy in general which is much concerned with language. Its 
principal exponents were the Viennese Ludwig Wittgenstein , 
P"i-ofessor at Cambridge from 1 930-5 0 ,  and yet another 
Austin, John L. Austin, Professor of Moral Philosophy at 
Oxford from 1 95 2  till his death in 1 9 5 9 .  

Let me shortly characterize . the analytical jurisprudence of 
the first phase .  As I have said, Bentham and Austin were 
Utilitarians and as such were passionately interested in the 
criticism of law, in legal reform, and the adaptation of law 
to rational ends which they conceived in terms of the great
est happiness p rinciple . That was their 'Zweck im Recht ' -
whether it was Jhering's I am not sure. Yet both these think
ers combined with their utilitarianism certain doctrines  about 
the nature of law and about the importance of a certain form 
of legal studies .  Both defined law in terms of the notion of 
a command and so would be ranked by German thinkers as 

2 7 1 748-1832 .  See especially his An Introduction to the Principles of Morals 
and Legislation ( 1 789) , and Of Laws in General (London 1 9 70) ; also A Fragment 
on Government ( 1 7 76 ) .  28 1 790-1 859 .  See  h i s  Province of Jurisprudence Determined ( 1 832 ; ed.  Hart, 
London 1 954) . 2t See Summers , 'The New Analytical Jurists' ( 1 966) 4 1  New York Univ. L. 
Rev. , 8 6 1 .  
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exponents of  the will theory ( Willenstheorie ) , though, as I 
shall show later, the doctrine that law is the command of the 
sovereign did not have for them all the consequences usually 
attributed to the will theory . Both these thinkers further in
sisted on the importance of a value-free (wertfrei) form of  
legal studies which was concerned with the analysis , not only 
of the concept of law, but also of o ther fundamental legal 
concepts which are used in the descrip tions of all mature legal 
systems , and in general with the structure and logical inter
relation of the elements of a legal system . Bentham called 
this form of legal study 'expository ' jurisprudence and dis
tinguished it from the criticism of law in terms of its ends, 
which he s tyled 'censorial ' jurisprudence .  Similarly, Austin dis
tinguished his analytical study of  concepts and the structure 
of legal systems as 'general jurisprudence '  and distinguished 
i t  from the utilitarian criticism of law which he called 'the 
art of legislation' .  Both thinkers conceived these  two forms 
of legal study, one analytical and value-free, the other critical 
of law in the light of  utilitarian values , not as providing rival 
answers to the same questions,  but different answers to dif
ferent questions ; and they thought that both these forms of 
study were necessary for the education of a civilized lawyer. 

Bentham,  in the course of his analytical studies , insisted 
that the concepts of  the law needed for their analysis new 
methods . In particular, he thought that the traditional form 
of definition per genus et differentiam could not be used with 
profit in the case of many legal notions such as duty or obli
gation, because these had a distinctive structure calling for 
special methods of  analysis ; and he expounded a method 
which logicians of the twentieth century have called 'defini 
tion in  use ' ,  because instead of attempting to define single  
words (e .g. 'duty '  or  'obligation') the analysis takes whole 
sentences in which the term to be analysed appears . Thus we 
clarify the notion of duty not by attacking the single word 
'duty ' but by attacking model sentences life 'X has a duty to 
pay Y £1 00'.30 But Bentham 's innovations went deeper than 
this . He sought also to clarify the structural relationships be
tween various types of legal rules and claimed that to exhibit 

30 See for Bentham's views on definition : Works (Bowring edn., 1 83 8- 43 ) ,  iii. 
1 8 ;  viii. 242-5 3 ; Fragment on Government ch. V, para. 6 n. 1 ,  s .  6, and my 'Defi
nition and Theory in Jurisprudence' ,  Essay 1 supra . 
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their logical connections the Aristotelian logic, which was a 
logic of assertions , was useless ; he worked out what he called 
the 'logic of the will ' which was specially adapted to exhibit 
the connections between such notions as 'command ' ,  'pro
hibit ' ,  and 'permit ' . 3 1 Here he anticipated a form of modern 
logic known as deontic logic .  Finally he opened up a problem 
which still awaits a solution. If  we think of a legal system as 
consisting of separate legal norms or separate laws, what is 
one norm and what is merely part of a norm ? What, in other 
words, is our criterion of  individua tion for laws ? Till this is 
settled we cannot give a cohererit account of  the structure of 
a legal system.32 

Austin followed very much in Bentham 's footsteps , though 
he did not command his master's powers of innovation in 
logic . But the point which I wish to stress about both these 
great writers is that the form of analytical jurisprudence which 
they practised and preached was not in any way to be identi
fied with the BegriJJsjurisprudenz which Jhering attacked . It is 
I think quite common for continental thinkers to assume that 
unless a legal system is a closed logical system there is no place 
for any logical analysis of it , and to claim that Bentham and 
Austin were infected with the conceptualism33 attacked by 
Jhering, so that they too had a place in the B egriJfshimmel. 
I think this is a mistake due to a false inference from the fact 
that both Bentham and Austin held some form of  the will 
theory, since they defined law in terms of command. But they 
themselves never drew from this theory the corollary which 
the older German will -theorists drew, that when a judge ap
plied the law, the law was always the completely predeter
mined content of the legislator'S will and the judge 's task was 
simply the logical operation of subsuming a particular case 
under the general proposition describing the predetermined 
rule of law. On the contrary , Austin34 most clearly recognized 
that even if English judges often spoke as i f  the contrary were 
true, in fact they frequently 'made'  the law. Indeed Austin 

" Of Laws in General ( ed. Hart, Collected Works , London 1 9 70) , ch. X. 
3. Ibid. ch.  16. Cf. A n  Introduction to Principles of Morals and Legislation , 

Preface para. 33-4, ch. XVII para. 29 n. 1 ;  Of Laws in General, ch. XIV. 
33 See Friedmann, Legal Theory ( 1 947 edn .) , 209 ;  Bodenheimer, 'Modern 

Analytical Jurisprudence and the Limits of its Usefulness '  ( 1 956) 1 04 University 
of Pennsylvania L. R. 1 080 .  

34 Province of Jurisprudence Determined ( 1 954 edn. ) ,  1 9 1 .  
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blamed the judges , not for doing this , but for failing to make 
the law by reference to the precepts of  utilitarianism. He 
therefore was well aware of one fact which makes it absurd 
to supp ose that the law was or could be developed by logical 
reasoning alone. But he was also aware of a second fact :  
namely the 'indeterminacy '35 o r  open character o f  many legai 
concepts ,  so that they could yield only,  as he said,  'a fallible  
test ' of  whether a given fact situation fell under them or not.  
Yet ,  notwithstanding all this , B entham and Austiri thought it 
of great importance to pursue,  with new methods of definition 
and clarification,  the analysis of words such as 'obligation ' ,  
'duty ',  'right ' , 'prop erty ' ,  'p ossession' ,  and other fundamental 
legal concept s ,  and to investigate the logical relationship be
tween laws. 

Let me turn now to the modern phase of analytical juris 
prudence. Here , as I have said,  the main stimulus has been 
provided by two philosophers very much concerned with lan
guage : Wittgenstein and Pro fessor J ohn L. Austin . They were 
not specifically concerned with law, but much of what they 
had to say about the forms of language, the character of gen
eral c oncept s ,  and of rules determining the s tructure of lan
guage , has important implications for jurisprudence and the 
philosophy o f  law, and has b een exploited by writers on these 
subjects both in England and in America. Agairi , as  with the 
earlier form of analytical jurisprudence ,  the modern writers 
are free o f  Begrz'ffsjurisprudenz in Jhering's sense. Indeed, one 
of  their most powerful doctrines is a ' repudiation of the con
ception of human thought and language on which the old 
Begriffsjurisprudenz rested. I shall lay before you two exam
ples of the philosophy underlying this newer form of analyti
cal jurisprudence. The first of them will show you how far 
from Begriffsjurisprudenz it is .  

Porosz"tiit der Begriffe . This is  a phrase used by a close 
adherent36 o f .  Wittgenstein's ,  for a most important feature 
of most empirical c oncepts and not merely legal concepts , 
namely, that  we have no way of framing rules of language 
which are ready for all imaginable p ossibilities .  However 

35  Ibid. 204-5 , 207 .  
36 F .  Waismann. See his 'Verifiability ' ( 'Verifizierbarkeit' ) ,  Proc. Aristo t. Soc. 

Suppl. vol . 1 9  ( 1 949) ,  translated in Sprache und A nalysis (ed.  Bubner, Gottingen 
1 968) . 
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c omplex our de finitions may be, we cannot render them 
so precise so that they are delimited in all possible direc
tions and so that for any given case we can say de finitely 
that the c oncep t either does or does not apply to i t .  'Suppose 
I come across a being that lo oks like a man, spe aks like 
a man, behaves like a man, and is only one foot tall , shall 
I say it is a man? ' 3 7  Hence there can be no final and exhaus tive 
definitions of concepts ,  even in science. 'The notion o f  gold 
seems to b e  defined with absolute precision , s ay, by the spec
trum of gold with its characteristic lines . But what should we 
say if a substance was discovered which looked like gold, 
satisfied all the chemical tests for gold,  but emitted a new 
sort of radiation? '38 As we can never eliminate such possi
bilities of unforeseen situations emerging, we can never be 
sure of covering all possibilities.  We can only redefine and 
refine our concepts to meet the new situations when they 
arise.  This recognition of the Porositiit or, as the English call 
it ,  'open texture ' of concep ts,  is ,  as I say, a p owerful feature 
of the philosophy inspired by the mo dern form of analytical 
jurisprudence . Wittgenstein expressed it in words which fit 
the law very closely : ' Ich sagte von der Anwendung eines 
Wortes :  sie sei nicht tiberall von Regeln begrenzt ,39  and 'Wir 
sind nic t fUr aIle Moglichkeiten seiner Anwendung mi t Regeln 
ausgeriistet ,40 and again ,  'Der Um fang des B egriffs ist durch 
eine Grenze nicht abgeschlossen :  er ist nicht liberall von 
Regeln begrenzt . ' 4 1 

A sec ond feature of the n ewe r analytical jurisprudence has 
drawn upon modern linguistic philosophy in a quite different 
way . Wittgenstein said somewhere that words are also deeds 
( 'Warter sind auch Taten ' )  and Professor Austin 's most orig
inal contribution is to b e  seen in his posthumous book How 
to do Things with Words .42 In it he insists that among the 
many different functions which language performs there is 
one which has b een most frequently overlooked by philos
ophers and yet is most  imp ortant if we are t o  understand 

37 Ibid. 1 22. s a  Ibid. 
30 Philosophical Investigations ( Oxford 1 9 53 ) ,  para. 84. 
40 Ibid. para. 80 .  
41 Ibid. para. 68 .  
4 2  Oxford 1962 .  
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certain transactions in social life and especially in the law. 
Take for example a christening ceremony. At the crucial 
moment a sentence is uttered ( 'I hereby name this child X') 
and the effect of  the utterance of  these words is  to transform 
the pre-exist ing social situation, so that it now becomes cor
rec t  to  refer to the child by  the name X. Here , against a back
ground of social conventions , words are used not as they most 
frequently are to describe the world, but to bring about cer
tain changes . The same is true of the utterance of the words 
of a promise.  'I promise to take you in my car to the station ' 
is not a description of anything but it is an utterance which 
has the effect of creating a moral obligation for the person 
who utters it. It binds the speaker. It i s  obvious that this use 
of language is of  great importance in the law. We find it in a 
will when a testator writes 'I hereby bequeath my gold watch 
to my friend X' and also in the language of enactments used 
by legislators , e.g. 'It is hereby enacted . . .  that . .  . ' . Here in 
the law the utterances of sentences by duly qualified persons 
on appropriate occasions have legal effects. 

English lawyers sometimes refer to language so  used as 
'operative ' words , but this general function of language which 
extends widely outside the law is known to most philos
ophers in England as 'performative ' .  The performative use of 
language both in and out of the law has many interesting 
special features which differentiate it from our use of language 
when we are concerned to make true or false statements 
describing the world. I do not think the general character of 
acts in the law (Rechtsgeschafte ) can be understood without 
reference to this idea of the performative use of language . 
Some legal philosophers , notably Hagerstrom ,43 were pro
foundly puzzled by the fact that it is possible to create 
obligations , to transfer rights, and generally to change legal 
situations merely by using language . This seemed to him a 
species of magic or  legal alchemy , but surely all that is needed 
to understand it is to recognize a special function of  language : 
given a background of rules or conventions which provide that 
if a certain person says certain words then certain other rules 
shall be brought into operation, this determines the function 
or, in a broad sense ,  the meaning of the words in question. 

43 Der  Romische Obligationsbegriff ( Uppsala 1 9 2 7 ) ,  ii . 399 and Inquiry into 
Law and Morals (Stockholm 1953) , Preface and chs. XVII and XVIII . 
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The two examples that I have given where modem analyti
cal jurisprudence is indebted to modern linguistic philosophy 
(Porositat der Begrzffe and performative utterances) are only 
two out of m any possible examples . A fuller account would 
discuss such things as the displacement o f  the old idea that 
when a general term or concept is applied to many different 
instances all the instances must share a single set o f  common 
prop erties . This is a dogma ; there are many different ways 
in which the several instances of a general term are linked 
together, b esides this simple way ; and an understanding of 
these many different ways is plainly of particular imp ortance 
in the case of legal terms .44 In general however I s hould claim 
a great affinity b etween Jhering 's sense of the need to get 
nearer to the p oint of the actual use and applic ation of our 
concepts , and the spirit and new doctrines of c ontemporary 
analytical p hilosophy. Wittgenstein once said that if :we wish 
to ·understand our concepts we must consider them when they 
are 'at work ', not when they are 'idling'  or 'on h oliday , .45 If 
I am not mis taken this is entirely in accord with Jhering's 
rejection of the  Begrzffshimmel, and the need to return to 
earth : wieder auf Erden ! 

44 See my Concept of Law ( 1 96 1 ) ,  66-7, 234. 
45 Philosophical Investigations para. 1 32 .  
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Diamonds and S tring :  Holmes on the 
C ommon Law 

Holme s ' s  famous b o ok, The Common Law ,  admirably reintro
duced t o the general reader by Professor Mark Howe of 
Harvard , l  resembles a necklace of splendid diamonds surpris
ingly held together at certain points by nothing better than 
string. The diamonds are the marvellous insights into the 
genius o f the common law and the detailed explorations of 
the dynamic of its growth ; they still flash their illuminating 
light on the dark areas b eneath the clear and apparently stable 
forms of legal thought.  The string is the sometimes obscure 
and hasty argument,  the contemp tuous dismissal of rival views, 
and the exaggerations with which Holmes sought to build up 
the tendencies which he found actually at work in the history 
of the law into a tough,  collective philosophy of society .  
Holmes 's genius a s  displayed here i s  that of  a historian es
pecially of  early law, and his historical work, though since 
corrected on many details , made, as Maitland immediately 
recognized ,  'an epoch '. By comparison the philosophy which 
Holmes drew from his history was shallow, in spite of its 
interesting connections , noted by Professor Howe , with the 
Darwinism and empiricism of his day. It now seems of value 
mainly as a stimulant , and to have little claim to finality even 
as a critique of the Kantian metaphysics to which it was op
posed . 

The range o f  the book is vast ; its topics include the basis 
of liability for crime and for civil wrongs or torts in early and 
later law, the nature of contract ,  the law 's use of the elusive 
idea of possession and the slow emergence of modern ideas of 
the transferability of legal rights . But the range is m atched by 
the scholarship . In the first  thirty pages , besides the texts of 
Roman law and English statutes and cases from the earliest 
times onwards , there are references to Plato , Demosthenes , 
Plutarch , Pausanias , Livy , Cicero , Aulus Gellius ,  Pliny,  and 

1 0 . W. Holmes, The Common Law ( 1 88 1 ; ed . M.  Howe 1 9 63) . 
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many others . This learning i s  always grace fully deployed and 
never degenerates into pedantry , and it is amazing that so 
much could h ave b een amassed by a man of forty. 

In his preface of 1 8 8 1 Holmes told his readers that his 
object in writing the book (which he had delivered as lectures 
to a partly lay and surely somewhat puzzled audience at the 
Lowell Institute in Boston) was to construct a theory . 'Nous 
faisons une theorie et non un spicilege . '  The theory was t o  
hold together and render intelligible the forests of detail , some 
of  it very ancient lumber, of  which the common law appeared 
to consist .  Perhaps the boldness o f  this enterprise appears 
greater today than it did then . Sir Henry Maine , gifted with 
somewhat similar talents for pregnant epigram and historical 
generalization,  though with p erhaps less learning, had suc
cessfully attempted something similar for Roman law i n  his 
Ancient Law . The day had not yet then dawned when a 'law 
book'  would mean, for Americans , a vast tome constructed 
mainly with sdssors and paste in and for law schools , or would 
mean for Englishmen , a slightly smaller textbook uneasily 
designed to serve the needs of  both practitioners and students . 
The delineation of first principles was still a respectable specu
lative enterprise even for a lawyer. 

When Holmes first began to write in the 1 8 7 0s he found 
that academic law was dominated by a theory which had been 
b egotten by German philosophy on the body o f  Roman law. 
The great name s were those of Kant, Hegel, and S avigny , and 
the theory 's focal point was the resp ect , indeed the reverence, 
due to the individual and the individual will .  To this , all  that 
was problematic or in need of justification was referred.  Pun
ishment was to b e  justified as a return for or even a cancel
ling out of the blameworthy exercise of the will ; contracts 
were to be enforced b ecause they were made by the me eting 
of human wills which they expressed;  possession - even the 
possession by a thief of his stolen goods was to be protected 
b y  the law because it was 'the obj ective realisation o f  the will '. 
To Holmes , this Willenstheorie seemed either unintelligible or 
a romantic fiction incapable of explaining even the institu
tions of Rom an law on which it  purported to be a gloss .  Apart 
from its detaile d e rrors this wh ole me taphysical approach ap
peared simply to ignore the practical aims and exigencies 
which shape any living body of law. In this ruling theory of 
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his day Holmes discerned two pathetic fallacies ,  and devoted 
much of his book to their exposure . The first fallacy was that 
a legal system had a simple logical structure and that its com
plexities could all be explained as the deductive consequences 
of a few leading principles. The second fallacy was that there 
was a close affinity , if not identity , between legal and moral 
duty and legal and moral wrong. These were the ideas which, 
as he wrote elsewhere , were to be washed - perhaps washed 
away - in 'cynical acid' ,  and he turned to English legal history 
to find it. In so doing he professed himself convinced that in 
the common law there was 'a system far more civilised than 
the Roman, framed on a plan irreconcilable with the a priorz' 
doctrines of Kant and Hegel '. 

In spite of the originality and generality of its main themes 
no part of this book is easy reading. It is essentially the work 
of a professional legal historian in search of a general theory, 
not that of  a social prophet. The most difficult passages are 
in the last chapters describing the slow involved process by 
which modern notions of contract ,  and of legal rights as easily 
transferable things , emerged from cruder primitive concep
tions . Here Holmes probed deep into the technicalities of the 
medieval common law, and the often rebarbative detail is dif
ficult even for a lawyer to follow. But it is precisely here that 
Holmes 's greatest  gifts were manifested. He opened up fresh 
ground in this area of legal science because he was so greatly 
endowed with the ability to question what had long seemed 
obvious . 'The difficulty' ,  he observes , 'in dealing with a sub
ject is to convince the sceptic that there is anything to ex
plain . '  So he set out to understand and to expound how 
familiar modern legal conceptions first became 'thinkable in 
legal terms '. More - more even of philosophy - is to be 
learned from following Holmes 's sympathetic reconstruction 
of the difficult birth of modern legal ideas than from attend
ing to his overt philosophizing. To learn how men came with 
the aid of the strange fictions and analogies depicted here to 
acknowledge that not only concrete things but abstractions 
like legal rights might be transferred from person to person is 
to gain a new comprehension of the natural history of human 
thought. Indeed Holmes 's touch was very much that of  the 
naturalist and was perhaps influenced by the biological theor
ies of his day .  Though he never adulated the past he thought 
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recourse to it indisp ensable for explanation of its remnants 
still present in mo dern legal rules. It is , he said,  just as the 
clavicle in the cat tells of the existence of some earlier crea
ture to which a collar b one was useful ' .  

From his historical stu dies Holmes distilled a number o f  
maxims t o  be u s e d  a s  prophylactics against the excessive 
rationalization and moralization of the law which were the 
occupational diseases of  the legal theorist. Among these max
ims is the famous warning (too frequently torn from its con
text and misapplied) that 'the life of the law has not been 
logic ; it has been experience ' ,  and his insistence on the im
portance to the understanding of  law of 'instinctive prefer
ences and inarticulate convictions ' .  In his famous lectures , 
Holmes's idee maitress�,  which in the end became s omething 
of an obsession,  was the principle that though the l aw often 
seems to make liability to punishment or to paying compen
sation for harm done dependent on the individual 's actual 
intention to do harm , this is most often not to b e  taken at its 
face value . Here , he thought, lay one of the cardinal differ
ences b etween early and mo dem law : 'acts should be judged 
by their tendency under the known circumstances not by the 
actual intent which accomp anies them' ;  'Th ough the law starts 
from the distinctions and uses of the language o f  morality it 
necessarily ends in external standards not dependent on the 
actual c onsciousness of the individual ' .  Or again, 'the law c on
siders what would be blameworthy in the average man,  the 
man of ordinary intelligence and prudence,  and determines 
liability by that ' .  These were indeed powerful h euristic max
ims dissipating much misunderstanding especially in th e fields 
of contract and tort . Bu t Holmes came to regard them as more 
than valuable p ointers to neglected tendencies in the law.  He 
sometimes treats them as statements of necessary truths ( 'by 
the very necessity ' of its nature the law is continually trans
muting moral s tandards into external or obj ective ones ') , and 
he erects these p rinciples into a form o f  social philosophy 
justifying what he' describes as 'the sacrifice of the individual '. 

Such was Holmes 's greatly debated theory o f  obj ective 
liability. Its central contention is that when the law speaks of 
an intention to do harm as a necessary constituent of a crime, 
all it does , and can ,  and should require ( these three things are 
never adequately discriminated by Holmes)  is that the person 
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accused of the crime should have done what an average man 
would have foreseen would result in harm. In spite of its sub
jective and moralizing language the law does not require proof 
of  the accused's actual wickedness or actual intention or ac
tual foresight that harin would result. Of course for common 
sense as for the law there are important connections between 
the proposition that a man in acting in a certain way intended 
harm and the proposition that an average man who acted in 
that way would have foreseen it or intended it. For the latter 
is good though not conclusive evidence for the former. None 
the less the two propositions are distinct. Holmes ,  however, 
though well aware of the distinction, thought that in general 
law did not and should not attend to it. This was not because 
he was a philosophical behaviourist or because he thought 
that subjective facts were too elusive for the courts to ascer
tain . There is no echo in Holmes of the medieval Chief Justice 
Brian of the Common Pleas : 'The thought of man is not tri
able ; the devil alone knoweth the thought of man . '2 Though 
many of Holmes's followers accepted his theory of objective 
liability because of the difficulties of legal proof of actual 
knowledge or intention, Holmes does not rest his doctrine on 
these merely pragmatic grounds but on a social theory. 'Ob
jective liability' for Holmes meant not an evidential test but 
a substantive standard of behaviour. His view was that the 
function of the criminal law was ' to protect society from 
harm, and in pursuit of this objective it did and should set up 
'objective standards of behaviour which individuals must at
tain at their peril . '  The law may exempt those who like the 
young child or lunatic are obviously grossly incapable , but 
apart from this , if men are too weak in understanding or in 
will-power they must be sacrificed to the common good. 

Certainly the criminal law bears traces of such objective 
standards ;  indeed the elimination of these has been the aim 
of many liberal-minded reformers of the law for many years . 
Bu t though Holmes at one point says that he does not need 
to defend the law's use of 'objective standards ' but only to 
record it as a fact, he devotes much of this chapter to show
ing that the law here is reasonable and even admirable . The 
arguments he uses are the poorest in the book. He considers 

2 Y.  B. 1 7  E dward IV Pasch. fol. 2. 
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the objection that the use of  external s tandards of criminal 
responsibility taking no account of the incapacities of  indivi
duals is to treat men as things , not as persons , as means and 
not as ends. He admits the charge but thinks it irrelevant.  He 
asserts that society frequently treats men as means : it does 
so when it sends conscripts 'with bayonets in their rear '  to 
death . But this reply is cogent only against a stupidly inaccur
ate version of the Kantian position on which the objection 
rests. Kant never made the mistake of saying we must never 
treat men as means . He insisted that we should never treat 
them only as , means 'but in every case as ends also' .  This 
meant that we are justified in requiring sacrifices from some 
men for the good of o thers only in a social system which also 
recognizes their rights and their interests. In the case of pun
ishment the right in question is the right of men to be  left 
free and not punished for the good of others unless they have 
broken the law when they had the capacity and a fair oppor
tunity to conform to its requirements. 

Apart from this , Holmes 's main argument i s  a fallacy and 
unfortunately an infectious one. He adopts the acceptable 
position that the general aim justifying a modern system of 
criminal punishment is not to secure vengeance or retribution 
in the sense of a return of pain for an evil done , but is the aim 
of preventing harmful crime . On this basis he seeks to prove 
that there can be no reason why the law should concern itself 
with the actual state of the offender's mind or inquire into 
his actual capacity to do what the law requires .  His proof is 
that since the law only requires outward conformity to its 
prescriptions and does not care , so long as the law is  9beyed, 
what were the intentions or motives of those who obeyed or 
whether they could have done otherwise ,  so it  should equally 
disregard these subjective matters in dealing with the of
fender when the law has b een broken. This is o f  course a non 
sequitur. Even if the general justification of punishment is 
the utilitarian aim of preventing harm and not vengeance or 
retribution it is still p erfectly intelligible that we should defer 
to principles of justice or fairness to individuals and not pun
ish those who lack the capacity or fair opportunity to obey. 
It is simply not true that such a concern with the individual 
only makes sense within a system of retribution or vengeance. 
Holmes , indeed, in discussing liability in tort stresses the 



28 4 FOUR LEGAL THEORISTS 

importance of such principles o f  justice to individuals , but 
thinks that in the criminal law their requirements are ade
quately satisfied if the individual is punished only for what 
would be blameworthy in the average man. No doubt there 
are practical difficulties in ascertaining the actual knowledge 
or  intention or capacity of individuals in every case, but there 
is no reason in principle why a maximum effort should not 
be made to do it. 

'The law will not enquire whether he did actually foresee 
this consequence or not . The test of foresight is not what 
this very criminal foresaw but what a man of reasonable pru
dence would have foreseen. ' Twice at least when a judge in 
Massachusetts , Holmes applied this principle in murder cases ,  
and the influence o f  his doctrine has been great both on  the 
body and the theory of the law. In 1 9 6 1  the English House 
of Lords endorsed it3 and quoted Holmes 's words . But little 
support for it is now to be found in American legal opinion 
and it is firmly rejected in the Model Penal Code of the 
American Law Institute. The decision of the English House 
of Lords was greeted with a s torm of criticism and it is now 
clear that Holmes 's  doctrine is unlikely to be invoked in 
English cases other than murder.4 But paradoxically some of 
Holmes 's opponents even in America have darkened counsel 
as much as his followers . For they have accepted from Holmes 
the false suggestion implicit in his argument that it is  point
less to bother about the individual 's mind or capacity to con
form to law except where the aim of punishment is retribution 
for moral wickedness .  They have asserted against Holmes that 
we should indeed be concerned with these subjective facts 
about the individual ,  but agreed with him that this is so only 
because it is necessary to establish the wickedness of those 
who are punished. This is a blinding oversimplification of the 
complex issues surrounding the institution of punishment, 
and it ignores the claims of those liberal forms of utilitarian
ism which hold that , though it is for the protection of society 
that law-breakers .are to be punished, no individual is to be 
punished who lacks the capacity to obey. 

Though these and other weaknesses are to be found in this 

• DPP v. Smith [ 1 96 1 )  A. C. 290. 
4 The decision of the House of Lords on this point was later reversed by stat

u te . S ee Criminal Justice Act 1967 .  S .8 .  
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book, almost everything which Holmes said in it s till rever
berates . This is not only a tribute to the m agic and sonority 
of his style. In thinking about any subject on which Holmes 
touched here it still pays handsome dividends to start with 
what he said , even though, in some cases , it seems no longer 
possible to stay with it .  
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Kelsen Visited 

In November 1 9 6 1  I had the enjoyable and instructive ex
perience of meeting Hans Kelsen and debating with him at 
the Law School of the University of California in Berkeley 
some topics which I had previously selected for discussion 
from his General Theory of Law and State . ! The meeting was 
arranged by Professor Albert Ehrenzweig who introduced us. 
We warned our very large audience that they might be disap
pointed or b ored or both disappointed and bored :  for the 
questions we proposed to discuss might excusably appear to 
them to be dry and technical,  and our differences to be mere 
disputes over detail within the 'positivist ' camp of jurispru
dence , of no great interest to those outside it. I explained that 
my view was that Kelsen 's great work deserved the compli
ment of detailed scrutiny, and that it had too often been 
used as an excuse for the debate of vast and vaguely defined 
issues ,  such as the hoary perennial known as 'Natural Law 
versus Legal Positivism '. In spite of the technical nature of  
our discussion it  was I think enjoyed by our audience, which 
included, as well as lawyers , a sprinkling of philosophers , pol
itical theorists , and students of other disciplines. Certainly it 
proved most instructive to me : it made me understand better 
the point of certain Kelsenian doctrines which had long per
plexed me, even if it did not finally dispel my perplexities . I 
am reluctant to believe that I am alone in finding these diffi
culties in Kelsen's work ; so some account of our discussion 
may be of use to others . In what follows I shall try to explain 
both why the points I raised seem to me important as well as 
to delineate our respective positions . 

The points which I chose - for discussion were these : 

1 .  Kelsen's expression : ' Rules of  Law in a descriptive 
sense ' . 2  

I Kelsen, General Theory of Law and State ( 1 949) .  This work i s  referred to  in 
this essay as the General Theory . 

2 Ibid. at 45-6, 50 ,  1 63-4. 
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II . The definition of delict.3 
III. The relationship between Positive Law and Morality.4 

Besides these three issues there were others which we agreed 
to discuss i f  there was time. In fact there was no time for any 
of these others at our public discussion. 

Before concluding this brief introduction I should like to 
record the fact that our discussion had its entertaining 
moments. The first was when Kelsen remarked that the dis
pute between us was of  a wholly novel kind because though 
he agreed with me I did not agree with him. The second was 
towards the end of our debate , when upon Kelsen emphasiz
ing in stentorian tones , so remarkable in an octogenarian (or 
in any one ) , that 'Norm was Norm' and not something else ,  I 
was so startled that I (literally) fell over backwards in my chair. 

I .  RULES O F  LAW IN A DESCRI PTIVE SENSE 

In the following passages taken from the General Theory I 
have italicized the particular expressions which I found diffi
cult to understand. 

It is the task of the science of law to represent the law of a commun
ity , i.e. the material produced by the legal authority in the law making 
procedure, in the form of statements to the effect that ' if such and such 
conditions are fulfille d, then such and such a sanction shall follow'.  
These statem ents, by means of which the science o f  l aw represents l aw, 
must not b e  c onfused with the norms created by the law making au th
orities. It  is preferable not to call these statements norm s , but legal rules. 
The legal norms enac ted by the law creating authorities are prescrip tive ; 
the rules of law formulated by the science of law are descrip tive . It is o f  
importance that the term 'legal rule ' or 'rule of law ' be emplo yed here 
in a descrip tive sense . 5 

The rule o f  law, the term used in a descriptive sense , is a hyp othetic al 
judgment attaching c ertain consequ ences to certain conditions . . . .  The 
rule of law say s :  if A is, B ought to be. The rule of law is a norm (in the 
descriptive sense of that term ) . . . . 6 
The o ught-state.ments in which the theorist of law represents the norms 
have a m erely descriptive import; they, as it were, descriptively repro-
duced the 'ough t '  of the norms . . . . 7 . 

• Ibid . at 54-6. 
4 Ibid. at 3 73 6 , 407 1 0. 
5 Ibid . at 45. (Emphasis added.)  
6 Ibid. at 45-6 . (Emphasis added. )  
7 Ibid. a t  1 63.  (Emphasis added.) 
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them to be dry and technical, and our differences to be mere 
disputes over d etail within the 'positivist '  camp of jurispru
dence , of no great interest to those outside it. I explained that 
my view was that Kelsen 's great work deserved the compli
ment of detailed scrutiny, and that it had too often been 
used as an excuse for the debate of vast and vaguely defined 
issues, such as the hoary perennial known as 'Natural Law 
versus Legal Positivism' .  In spite of the technical nature of 
our discussion it was I think enjoyed by our audience , which 
included, as well as lawyers , a sprinkling of philosophers , pol
itical theorists , and students of  other disciplines.  Certainly it 
proved most instructive to me : it made me understand better 
the point of certain Kelsenian doctrines which had long per
plexed me, even if it did not finally dispel my perplexities . I 
am reluctant to b elieve that I am alone in finding these diffi
culties in Kelsen's work; so some account o f  our discussion 
may be of use to others. In what follows I shall try to explain 
both why the points I raised seem to me important as well as 
to delineate our respective positions . 

The points which I chose - for discussion were these :  

I .  Kelsen's expression : 'Rules of Law in a descriptive 
sense '. 2 

1 Kelsen, General Th eory of Law and Sta te ( 1 949). This work is referred to in 
this essay as the General Theory . 

2 Ibid. at 45-6, 50 ,  1 63-4. 
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II . The definition of delict .3 
III. The relationship between Positive Law and Morality .4 

Besides these three issues there were others which we agreed 
to discuss i f  there was time.  In fact there was no time for any 
of these others at our public discussion. 

Before concluding this brief introduction I should like to 
record the fact that our discussion had its entertaining 
moments . The first was when Kelsen remarked that the dis
pute between us was of a whol ly novel kind bec ause though 
he agreed with me I did not agree with him. The second was 
towards the end of our debate , when upon Kelsen emphasiz

ing in stentorian tones , so remarkable in an octogenarian ( or 
in any one) , that 'Norm was Norm' and not something else, I 
was so startled that I (literally) fell over backwards in my chair. 

I.  RULES OF LAW IN A DESCRIPTIVE SENSE 

In the following passages taken from the General Theory I 
have italicized the particular expressions which I found diffi
cult to understand. 

It is  the task of the science of law to represent the law of a commun
ity , i.e. the material produced by the legal authority in the law m aking 
procedure, in the form of statements to the effect that ' if such and such 
conditions are fulfilled, then such and such a sanction shall follow'. 
These statem ents, by means o f  which the science of law represents law, 
must not be confused with the norms created by the law making auth
orities. It  is preferable not to call these statements norm s ,  but legal rules. 
The legal norms enac ted by the law creating authorities are prescriptive; 
the rules of law formulated by the science of law are descrip tive.  It  is of 
importance that the term 'legal rule ' or 'rule of law '  be employed h ere 
in a descriptive sense . 5 

The rule of law, the term used in a descriptive sense , is a hypothetical 
judgm ent attaching certain cons equ ences to certain conditions . . . .  The 
rule  of law say s :  if A is, B ought to be. The rule of law is a norm (in the 
descriptive sense of that term) • . . .  6 
Th e o ught-statements in which the theorist of law represents the norms 
have a m erely descriptive import; they, as it were, descriptively repro-
duced the 'ough t '  of the norms . . . . 7 . 

3 Ibid. at 54 6. 
4 Ibid. at 373 6, 407 1 0. 
5 Ibid . at 45. (Emphasis added. )  
• Ibid. at  45-6 .  (Emphasis added. )  
7 Ibid . at 1 63 .  (Emphasis added.) 
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The general drift of these passages is of course tolerably clear. 
Kelsen has told us, in his introduction to the General Theory 
and elsewhere, that the 'general orientation ' of his Pure 
Theory of Law and of analytical jurisprudence are the same. 
Neither of these disciplines is concerned with the moral or 
political evaluation o f  law, nor with the sociological descrip
tion or explanation of  law or legal phenomena. Instead both 
are concerned with the analysis or elucidation of the meaning 
of positive law. They differ according to Kelsen because the 
Pure Theory is more consistent and so avoids certain errors 
made, e .g. , by Austin in the analysis of rights and duties and 
of the relationship between law and state . 

This characterization of  the Pure Theory of  Law as a stric
ter, more consistent, and more systematic version of analyti
cal jurisprudence,  together with Kelsen 's frequent references 
to the task of juristic theory as being that of 'grasp [ing] the 
specific meaning of the legal rules ',s naturally leads one to ex
pect that the main product of this form of jurisprudence will 
be statements giving or explaining the meaning of expressions 
such as 'law', 'legal system',  'legal rule' ,  'right' ,  'duty ', 'own
ership ', and 'possession ' .  Austin certainly was much occupied 
with such analysis, and indeed conceived the elucidation of 
the law's fundamental notions to be the special task of the 
analytical science which he styled 'General Jurisprudence' .9  
Of  course the ideas of  'analysis ', 'elucidation ' ,  and even 'defi
nition ' are vague, and can take many forms . It is not to be 
expected that the analytical jurist should always , or even us 
ually, provide definitions per genus et differentiam of single 
words in which the definition provided is a synonym for the 
word to be defined. If the distinctive feature of analytical 
jurisprudence is its concern , in Kelsen's words , to grasp the 
'specific meaning of legal rules ' ,  there are many different ways 
in which this may be done.  The analytical jw.rist may give not 
definitions of single words , but synonyms or 'translations ' of 
whole sentences ( 'definitions in use ') ; or he may even forgo 
altogether the provision of synonyms and instead set out to 
describe the s tandard use of certain expressions. 

Now, undoubtedly, in Kelsen's General Theory there are 

8 Ibid. at 1 64. 
9 Austin, 'The Uses Of the Study of Jurisprudence ', in The Province of Juris

prudence Determined 367  ( 1 954).  
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some statements which seem to be definitions or analyses . 
They are statements which directly or indirectly explain the 
meaning of certain expressions distinctive of the law in terms 
of other more familiar or better understood expressions . One 
example of these (about which I say more later) is what Kelsen 
himself terms the 'juristic definition ' of delict as a 'behavior 
of the individual against whom the sanction as the conse
quence of this behavior is directed' . lO Another related exam
ple is Kelsen 's statement that to be legally obligated to a 
certain behaviour 'means that the contrary behavior is a delict 
and as such is the condition of a sanction stipulated by a legal 
norm ,.l 1 But though these and numerous other instances could 
be found in Kelsen's book of what might be construed as 
definitions or  analyses of  expressions , it is plain that it is not 
the main concern of  the Pure Theory of  Law to provide these ,  
but to do something rather different .  More often than not 
Kelsen seems concerned to introduce new expressions and 
with them new ideas rather than to  define old ones . Such 
definitions as there are of current legal expressions are inci
dental to the task which Kelsen at the outset s ays is the main 
task of the Pure Theory of Law : to enable the jurist concerned 
with a particular legal system to understand and to describe 
as exactly as possible that system of positive law. For this 
purpose the Pure Theory 'furnishes the fundamental concepts 
by which the positive law of a definite legal community can 
be described'P 

I t is important to observe that such a description of a par
ticular system of law is not the task of the Pure Theory of Law; 
it is the task of 'the normative science of law'  or 'normative 
jurisprudence '. It is very easy especially for an Englishman 
trained in Austin 's jurisprudence to think that all these th ree 
quoted expressions mean the same thing and can be simply 
identified with 'analytical jurisprudence' . It is indeed true 
that all these forms of jurisprudence have some important fea
tures in common ; they are all sciences whose subject-matter 
is positive law; they are not concerned to evaluate or criticize 
that subject-matter in moral , ideological, or in any o ther 
ways ; they are not concerned to provide factual descriptions 

1 0  Kelsen, General Theory, 55.  1 1  Ibid. at 59. 1 2  Ibid. at xiii. 
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or explanations of the actual operations of the law. They are 
thus all 'pure ' or free of ideology and sociology.  But in spite 
of these similarities it is vital to distinguish the Pure Theory 
of Law from the normative science of law or normative juris 
prudence, which last two are I think synonymous for Kelsen. 
The Pure Theory is a general theory which in effect tells the 
juris t  concerned with some particular legal system how to 
'represent ' or describe that system ; what sorts of 'concepts ' 
he should use and what he should not use ; and generally what 
form his description or 'representation ' of the legal system is 
to take if it is to be fit to rank as the normative science of 
that system. Now it is at this point that Kelsen introduces the 
notions that I and others have found so puzzling. Speaking in 
the character of the Pure Theorist, Kelsen tells the jurist en
gaged in the normative science of a particular legal system 
that his description or representation of it must take the form 
of 'rules ' or 'ought-s tatements ', but 'in a descriptive sense ' .  
This i s  such a surprise because what we should naturally ex
pect from a lawyer who tells us that he is engaged in the 
description or a representation of English or California law 
would not b e  a set of rules or 'ought-statements ' , but a set of 
statements explaining what the rules of English or California 
law as found in , e.g. , statutes ,  mean. So we would expect the 
general form of the statements of the normative science of 
English or California law if its task is simply that of describing 
or representing the law of those systems , to be of the kind 
indicated by the following blank  schemata : 

Section 2 of  the Homicide Act 195 7  which provides . . .  means that 

or 

Section 1 8 ,  subsection 2 of the California Penal Code means the 
same as . . . 

Statements o f the form of these two schemata are of course 
about the rules of English or California law in the sense that 
they tell us what these rules mean,  but they are not them
selves to be identified with the rules whose meaning they ex
plain. They are a jurist's statements about law, not legislative 
pronouncements of law. To add to the puzzle , Kelsen him
self, as can be seen from the quotations set out above , warns 
against identifying these two diverse things . Yet he insis ts on 
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calling the statements of the normative science o f  law 'rules 
of law' or 'ought-s tatements ' in a 'descriptive sense.' . Why? 

Two admirable writers on jurisprudence have been con
cerned with this question b e fore me, and it is a diverting, if 
also ,  in a way, a discouraging, fact that whereas one of them 
condemns Kelsen's talk of rules in a descriptive sense as both 
confused and confusing the other does not find much diffi
culty with it. Thus Professor AIf Ross thinks that Kelsen in 
using this terminology is perpetuating a very bad continental 
tradition that it is possible to conduct a scjence  of law or a 
science of 'norms ' in norms . 1 3 This would be to  use the ex
pression 'normative science ' not in the innocuous sense of a 
science that had norms or legal rules for its subject-matter but 
in a sense, laden with the theory of natural law, of a science 
whose conclusions are laws . On the other hand Professor 
Martin Golding, in his important article 'Kelsen and the Con
cept  of a "Legal System' "  ,14 plainly thinks that no such 
charges are warranted. He concedes that the expression 'nor
mative jurisprudence' is an unhappy name for the juris t 's task 
of representing or describing the law of a pru:ticular system in 
the forms prescribed by the Pure Theory ; and he notes that 
some passages in Kelsen's work may suggest that in order to 
carry out his task the jurist must exercise a mysterious faculty 
of 'norm cognition' instead of an ordinary ability to say what 
the laws of s ome legal system are and what they mean. But it 
is manifestly Professor Golding's view that all that is needed 
to dissipate confusion and to do justice to Kelsen's meaning 
is to bring in at this point a distinction familiar to modern 
logicians between the use and the mention of words .  

The force o f  this distinction may b e  sufficiently conveyed 
(to the uninitiated and for my present limited purposes) by a 
single example . Consider the s tatement : 'The word "puppy" 
means in English the same as the expression "young dog" ' .  In 
this s tatement certain words are mentioned or referred to as 
words and we are told that these mentioned words are equiva
lent in meaning. So the statement is in a pretty obvious sense 
about the meaning of the words which are enclos�d in internal 
inverted commas . Contras t with this the s tatements 'Fido is a 

1 3  Ross, On Law and Justice 9-1 0 n. 4 ( 1 959) .  
14 Golding. 'KeIsen and the Concept of "Legal System . . .. 47  A rchiv Fur 

Rechts und Sozialphilosophie 355 . 364 (Germany 1 9 6 1 ) .  
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puppy' and 'Fido is a young dog'. These latter two statements 
are not about words but about the animal Fido , and in them 
the words 'puppy' and 'young dog' are used, not mentioned, 
and not enclosed in internal inverted commas .  In these latter 
statements the meaning of words is not discussed but taken 
as known. 

If we apply this distinction to the law we can say that the 
legislature in enacting a law uses certain words and the jurist 
who undertakes to tell us what the law means mentions both 
the words of  the law and the words which he gives by way of 
paraphrase or explanation of meaning. So the schemata set 
out above will be filled out with words that are mentioned, 
not used. On this footing we might say that all Kelsen meant 
by the puzzling assertion that the statements of the normative 
science of law are themselves 'rules ' and 'ought-statements ' 
though 'in a descriptive sense '  is that his statements explain
ing the meaning of a legislative enactment will mention cer
tain ought-statements or rules as the equivalent in meaning of 
the enactment. They will have the form of 'Section 2 of the 
Homicide Act 1 95 7  means the same as the rule "If B . . . then 
A . . .  ought to be". '  

On this view therefore we could regard Kelsen as having 
most acutely anticipated the important distinction between 
the use and mention of words , but as having expressed it un
happily as a distinction between a prescriptive and descriptive 
sense of  words like 'ought ' . Now in our debate I pressed this 
point of view on Kelsen, though as I had not then seen Pro
fessor Golding's article, I, no doubt, did not put the point 
with his clarity. I thought this was the way in which Kelsen 
might reply to Professor Alf Ross 's strictures,  which I also 
quoted. To my surprise Kelsen would have none of it . He in
sisted that the statements of the normative science of law 
representing the law of a given system were not paraphrases 
at all : he said they were not 'second order ' statements about 
the law in which words were mentioned, not used. He stood 
by his terminology of rules and ought-statements 'in a de
scriptive sense' and he urged me to read the works of the 
nineteenth-century logician Sigwart who also spoke of a 
descriptive sense of 'ought' .  I teased Kelsen a little with the 
suggestion that perhaps since Sigwart (whom I had not and 
have not read) logic had made some progress .  Vixere fortes 



KELSEN VISITED 2 93 

post Agamemnona. But here our argument on this point came 
to a s top. 

At the time I thought Kelsen was wrong in not accepting 
the solution in terms of the distinction between the use and 
mention of words . Since our debate however I have come to 
think that he was perhaps right, and that that dis tinction is 
too crude to characterize precisely the relationship between 
the statements of the normative science of law as Kelsen con
ceives of them and the law of  the system which they represent. 
To understand that relationship we should consider that be
tween a speaker of a foreign language and his English inter
preter. Suppose a German commandant in a prisoner-of-war 
camp barks out to his English or American prisoners the order 
'Stehen Sz"e auf! ' The interpreter, doing his duty, shouts out 
'Stand up ! '  No doubt, without consciously mimicking the 
tone or mien or gesture of the commandant, the interpreter 
will reproduce enough to make clear to the men that the orig
inal was an order, and not, e.g., a plea or a request. How shall 
we classify in relation to its German original the interpreter 's 
speech-act in uttering the English sentence 'Stand up '? Shall 
we say that it was the giving of an order? But plainly the in
terpreter had no authority to give orders : he had a duty to 
interpret the commandant's orders and if the men obeyed or 
disobeyed it was not he but the commandant who was obeyed 
or disobeyed. Does the use-and-mention distinction fi t the 
situation? Does the interpreter make a second-order s tate
ment mentioning the German words and say that they mean 
the s ame as the English words 'Stand up '?  This seems very far 
from a literal description of the situation . It would be like 
saying that when one man imitates another's words , conver
sation or gestures he is talkz"ng about  them. Of course be tween 
the interpreter 's words in the situation I have envisaged and 
the explicit second-order statement that the commandant's 
German words meant the same as the interpreter 's English 
words there is an important relationship. If asked why he said 
'Stand up ' when he did ,  he would have to include in any full 
explanation his belief that the second-order statement was 
true ; just as the mimic of another 's gestures would have to in
clude in any full explanation of his activities his belief that his 
own gestures resembled his victim 's . But (to use Kelsen's lan
guage) the interpreter and the mimic manage to 'represent' 
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their o riginals without mentioning them , though of course 
withou t doing or being exactly the same kind of thing as the 
originals. Theirs is a special use of language , not a mention of 
it.  From this we might go further with Kelsen and say of the 
interpreter that he represented the original order by 'an order 
in the  descriptive sens e '  and his use of the grammatical im
perative mood was 'descriptive ' not prescriptive . At least we 
can see the reasons for inventing such terms even if we can 
also see the danger of using them . 

All this can b e  trans ferred back to the law to justify Kelsen 's 
terminology in characterizing as he does the statements of 
normative science which represent the law. Moreover I think 
Kelsen 's whole picture of the jurist 's activity may be misun
derstood if we do not stress the points made in the last para
graph. For,  as Professor G olding p oints out, 1 5  Kelsen does not 
conceive of the jurist's statements as having a simple one-to
one c orrespondence with the laws of the system in question. 
His finished representation of the sys tem will have a clarity, 
consistency,  and order not present in the original : indeed it 
will include for example a basic norm 'p ostulated' by the 
jurist which may not ever have been explicitly formulated 
within the system but will explain the validi ty and the sys
tematic interrelation of the sub ordinate norms . Even this 
aspect of the jurist 's 'representation ' of the system we might 
reproduce, and so c ome to understand a little better, in a fur
ther use of the analogue of the interpreter. Suppose the com
mandant to be a somewhat stupid man and very much afraid 
of fire . Whenever he sees anything inflammable lying around 
he orders the pris oners to pick it up_ Day in and day out he 
stomps round the camp shouting in German 'Pick up that 
b ox ', 'Pick up that p aper',  'Pick up that bundle of straw'. The 
inteipre ter du tifully barks ou t the English equivalents , and 
then one day, b eing a man of superior intelligence, adds on his 
own mo ton 'and pick up all inflammable material '. The c om
mandant on b eing told of what he has said says 'Good:  that's 
exactly what I would have said:  only I couldn 't think of 
the right  words . What a fine interpret.er you are ! In fact you 
do more than interpret my orders : you do what Professor 
Golding says the normative science o f  law does for the 

.. Ibid. at 365. 
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law of a particular system : you rationally reconstruct 1 6  my 
orders . '  

Now it seems to me that this feature o f  the jurist 's activity 
explains further why Kelsen would be reluctant to identify 
his representation of the law with mere statements abou t the 
meaning of laws or paraphrases in which rules and 'oughts ' 
are mentioned but not used. I do not think his terminology of 
rule and ought 'in a descriptive sense ' happy, but I do think he 
was wise to reject the alternative I proffered ; for, again like 
the interpreter 's words , the statements of the jurist represent
ing the law are a specific kind of use of language and not a 
mention of it . 

II . THE DEFINITION OF DELlCT 

Kelsen offers in his b ook what he terms a 'juristic definition ' 
of delict or, as English and American lawyers would say, of 
civil and criminal wrongs .  In our debate I discussed this defi
nition only so far as it related to crime , and I was mainly 
concerned with the following quotations from the General 
Theory . These seem to me important because they show that 
Kelsen's Pure Theory differs from the usual conception of 
analytical jurisprudence in certain further respects beyond 
those already discussed above. They also seem to me to sug
gest certain limitations on the capacity of the Pure Theory to 
further the aim which Kelsen attributes to it of  promoting the 
understanding of a system of positive law. 

From a purely juristic point of view, the delict is characterized as a 
condition of the sanction. But the delict is not the only condition . . . .  
What then is the distinctive characteristic of that condition which is 
called the 'delict'? Could no other criterion be found than the supposed 
fact that the legislator desires conduct contrary to that which is charac
terized as 'delict ' ,  then the concept of delict would be incapable of a 
juristic definition. The concept of delict defined simply as socially un
desired behavior is a moral or political , in short, no juristic but a meta
juristic , concept . . . . 1 7 

A juristic definition of  delict must be based entirely upon the legal 
norm. And such a definition can in fact be given. Normally, the delict 
is the behavior of that individual against whom the sanction as a conse
quence o f  his behavior is directed . . . .  The criterion of the concept of 

16 Ibid. at 35 7 9 .  1 7  Kelsen, General Theory ,  53 .  
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'delict ' is an element which constitutes the content of the legal norm . . . .  
It is an element of the norm by which the legislator expresses his in
tention in an objectively cognizable way; it is an element which can be 
found by an analysis of the legal norm . . . . 

The definition of delict as the behavior of the individual against 
whom the sanction, as a consequence of his behavior, is directed pre
supposes although it does not refer to the fact that the sanction is 
directed against the individual whose behavior the legislator considers 
to be detrimental to society . . . 18 
. . . The legal concept of delict presupposes in principle that the indi
vidual whose behavior has from a political point of view a socially detri
mental character, and the individual against whom the sanction is directly 
or indirectly executed, coincide . Only on this condition is the juristic 
definition of the delict, as the behavior of the individual against whom 
the sanction as a consequence of this behavior is directed, correct. 19 

The general outline of this definition of delict is clear : a 
delict,  e .g.  a crime,  is simply the behaviour upon which ac
cording to law a sanction becomes applicable to the person 
whose behaviour it is .  What is not clear is what Kelsen means 
by on the one hand insisting that this is all that a juristic defi
nition o f  delict can and should say and, on the other hand, 
acknowledging that this definition presupposes ,  though it 
does not refer to , the socially detrimental character of the 
delict and is only correct if the condition thus presupposed is 
satisfied. 

. 

It is o f  course plain from many passages in Kelsen 's book 
(and it is  an important fact) that the Pure Theory imposes 
certain very severe restrictive conditions on the permissible 
forms of definition. It also seems clear that a science of posi
tive law which disregarded these would not for Kelsen be a 
'normative ' science. These restrictions indeed constitute one 
reason why no simple identification between analytical juris
prudence and either the Pure Theory or a 'normative science '  
o f  law can be  made in  spite of their similarity in spirit and 
general orientation. For though Austin and hi!! followers dis
tinguish as sharply as Kelsen does between the analysis of 
law and moral , political, or ideological evaluations of it, there 
is no counterpart in their work to Kelsen 's distinctive insist
ence that in defining or analysing only certain restricted ele
ments may be used. In general the Pure Theory insists that the 
c1arificatory task of a normative science of law be performed 

• 8 Ibid. at 54. 1 1  Ibid. at 56 . 
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with elements drawn from the law itself, and care must be 
taken in defining or analysing legal concepts to avoid using 
moral , political,  or psychological elements which are not , in 
Kelsen 's words,  'part of the legal material' . 

It is not very easy to make out precisely what elements 
these restrictions allow, but there are clear examples in 
Kelsen 's book of what they exclude. Thus in criticizing 
Austin 's analysis or definition of legal obligation Kelsen con
siders the definition that to be obliged is to fear the sanction, 
but he does not simply treat this , as a modern analytical jurist 
might, as an example of a mistaken definition. So he does not ,  
for example , criticize it on the footing that a person may very 
well be under a legal obligation and yet not fear a sanction. 
What he does say is that such definition is 'incompatible with 
the principles of analytical jurisprudence '2o because 'no analy
sis of  the contents of commands can establish the psychologi 
cal fact of fear ' .2 1 His point is that it is wrong in principle to 
bring into the juristic definition of a concept psychological 
elements such as fear, or other elements which are not part of 
the contents of the law. Kelsen 's own juristic definition of 
obligation states. that legal duty is 'the behavior by the obser
vation of which the delict is avoided, thus the opposite of the 
behavior which forms the condition of the sanction ' .  No 
doubt Kelsen thinks that this definition is correct as comply
ing with the restrictive condition that a juristic definition may 
use only elements which form part of the content of law. It 
is worth noting, however, in order to prevent a common mis
understanding that though Kelsen rejects Austin 's 'psychologi
cal '  conception of  duty or obligation, he does not mean that 
a juristic definition can never use any psychological element. 
For Kelsen expressly says that in a case where the law itself 
makes such elements relevant, e .g. where mens rea is a con
dition of criminal responsibility ,  then the sanction i s  directed 
to a psychologically qualified delict. The idea of  responsibility 
based on fault is thus defined by Kelsen, and no doubt he 
would claim that it is a sound juristic definition because 
though it uses psychological terms these are elements found 
in the relevant law. 22 

20 Ibid. at 72 .  21 Ibid. at 7 2 3. 22 Ibid. at 55, 66.  
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Though these examples throw some light on Kelsen 's re
stricted form of juristic definition, it is not easy  to understand 
why, given the aims of the Pure Theory , the restrictions it im
poses should be observed;  nor precisely how we are to deter
mine what elements are to count as ' found by an analysis of 
the content of the legal norm,23 or 'are expressed in the con
tent of the norm'24 or 'are expressed in the material produced 
in the law-creating procedure ,2s or are 'manifested in the con
tents of  the legal order ,.26 Kelsen certainly does insist that we 
must not bring into the definition of delict such elements as 
the supposed desire of the legislator, or the fact that the de
lictual conduct is socially harmful or against the purpose of 
the law : the juristic definition of delict must be 'based en
tirely upon the legal norm ,2 7  and he considers his own defi
nition of it to be so based. But this leaves much unexplained. 
Suppose that in fact the laws of  a given system always con
tained (as Bentham wished) an explanatory statement that 
the actions to which the law attached criminal sanctions were 
regarded as social evils and that was why they were punished. 
Would the juristic definition of delict then rightly include a 
reference to such social facts? I am fairly sure that Kelsen's 
answer would be 'No ', though I much regret not having raised 
this point with him. He would,  I think, in consistency with 
his general doctrine, have to say that the laws of an actual sys
tem, before they have passed through the clarifying filter of 
the normative science of law, contain much that is irrelevant 
to that science. For th e representation or description of the 
law which is the concern of that science is concerned only 
with its s trictly normative elements ; that indeed is why it is , 
in spite of  Professor Alf Ross 's protests ,  properly called a 
'normative science' and not merely a science of norms.  I 
think this means that the permitted elements which may be 
used in juristic definition are those contained in the canoni
cal form for the representation of the law which Kelsen lays 
down : statements that if such and such conditions are ful
filled then such and such a sanction shall follow. These are 
the statements by which the normative science of law is said 
by Kelsen to describe or represent law. They are 'hypothetical 

23 I bid. at 54. o s  I bid. at 5 1 . 
27 I bid. at 54. 

24 Ibid. 
26 Ibid. 
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jUdgement [ s ]  attaching certain consequences to . certain con
ditions ' : 21! if A is ,  B ought to be. So the explanatory statement 
of  the law's purpose which would have pleased Bentham 
would, even if it were contained in the text of a s tatute, be 
quite irrelevant to normative science. 

At this point Kelsen's restrictive conception of juristic defi
nition can be seen to have points of contact with some themes 
of American Legal Realism. We must compare the restrictions 
insis ted on by Kelsen to Holmes 's 'bad man '  theory29 that we 
should include in our definition, e.g., of duty, only those ele
ments which the 'bad man '  would want to know. Of course 
the permitted elements are quite different in the case  of the 
two theories.  The Realis t  permits only elements relevant to 
the prediction of the sanction ;  whereas Kelsen permits only 
elements which according to the legal rule are conditions 
under which the sanction 'ought'  to be  applied. But notwith
standing these differences the comparison does suggest a criti
cism of Kelsen's definition of delict and indeed of the whole 
programme of his severely restricted juristic definition . 

Briefly, the criticism is that such definitions will not serve 
any useful purpose, theore tical or practical, and may intro
duce at points a confusion. That confusion may be generated 
is perhaps evident from the following s imple case. Sanctions 
may take the form of compulsory inoney payments, e .g. fines ; 
but taxes also take this form. In both cases alike, to use Kel
sen's terminology, certain behaviour of the subject is a con
dition under which an official or organ of the system ought to 
demand a money payment  from the subject. So if we confine 
our attention to the contents of the law as represented in the 
canonical form 'If A , then B ought to be '  it is impossible to 
dis tinguish a criminal law punishing behaviour with a fine 
from a revenue law taxing certain activities . Both when the 
individual is taxed and when he is fined the law's provisions 
when cast into the Kelsenian canonical form are identical .  
Both cases are therefore cases of delict unless we dis tinguish 
between them by reference to something that escapes the net 
of the canonical form, i . e .  that the fine is a punishment for an 
activity officially condemned and the tax is not .  It m ay per
haps be objected that a tax, though it consists of a compulsory 

28  Ibid. at 45.  2 f  Holmes, 'The Path of the Law' , in Collected Legal Papers 1 7 1 ( 1 920). 
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money payment as some sanctions also  do, is not a 'sanction ' 
and that Kelsen 's juristic definition of delict refers to a 'sanc
tion' .  But this does not really avoid the difficulty; it only 
defers it ; for we shall have to step outside the limits of juristic 
definition in order to determine when a compulsory money 
payment is a sanction and when it is not .  Presumably it is a 
sanction when it is intended as or assumed to be a punish
ment to discourage 'socially undesired behavior ' 30 to which it 
is attached;  but this is precisely the element which Kelsen 
considers to be excluded from the juristic definition of delict.  

It is plain that Kelsen himself is aware of these difficulties ,  
because he concedes that the juris tic definition only holds 
good on the presupposition that the behaviour, which is the 
condition of the sanction, is considered detrimental to society. 
But does not  this concession show that the severely restricted 
juristic definition i s  useless as well as confusing? Here i t  is im
portant to s tress that many of the illuminating definitions of 
the Pure Theory are not and could not be  juristic definitions 
in the severely restricted sense that Kelsen intends . Plainly 
for the reasons given above the definition of  a sanction is 
notY It is even possible to doubt whether the definition of a 
legal norm ( quite apart from its dependence on the definition 
of a sanction) conforms to the strict requirements of juristic 
definition. For Kelsen tells us that the norm 'is the expression 
of the idea that something ought to occur, especially that an 
individual ought to behave in a certain way' . 32 But though a 
norm may b e  an expression of an idea it is not clear that 
'an expression ' or 'an idea' or 'an expression of an idea' are 
contents or elements of the norm or fit any other of the 
descriptions given by Kelsen of what may be used in a strictly 
juristic definition. So we should perhaps distinguish the most 
fundamental definitions of the Pure Theory to which the 
jurist conducting the normative science of law will conform 
in representing the law of a particular system as 'metajur
istic' definitions , to mark the distinction between them and 
the juristic definitions which the jurist will actually use in 

30 Kelsen, General Theo ry ,  53.  The difficulty of distinguishing a penalty from 
a tax for the purpose of art. I , § 8 ,  of  the United S tates Constitution is well 
known. See,  e.g., Steward Mach. Co. v. Davis,  301  U.s.  548 ( 1 93 7) .  

3 1  See the discussion of  coercion and the distinction between civil and criminal 
sanctions in Kelsen, General Theory ,  1 8-19 , 50-1 .  

3 2  Kelsen, General Theory,  36. 
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representing the law of some particular system.  He will not 
use in his representation of the system , but will take for 
granted, definitions of 'sanction ' or of 'legal rule ' , but he will 
use definitions of delict . Perhaps indeed some such distinction 
between definitions which are meta juristic and those which 
are juristic is needed for any analytical account of law. 

I pressed these points on Kelsen in our debate , but I cannot 
say that he retreated or was moved by my claim that he had 
in fact given his case away by saying that his definition of 
delict p.eld good on the 'presupposition in principle that the 
behavior against which the sanction is directed has or is con
sidered to have a socially detrimental character ' .  I did however 
learn from our discussion two important things . The first is 
that Kelsen had an interesting and possibly good reason for 
talking not merely of a science of norms but of a 'normative ' 
science of law, and this is not open to Professor Ross 's criti
cism, though it may be to others . The second is that any one 
who, like myself, would wish to bring into the definition of 
crime or delict the idea that the behaviour to which sanctions 
are attached is unlike behaviour which is simply taxed and 
differs from it because it is in some way condemned, must be 
careful to s tate how in the case of any given law the presence 
of this factor of condemnation is ascertained. 

III. THE RELATIONSHIP BETWEEN LAW AND MORALITY 

Let us consider the case of a conflict between a norm of positive law 
and a norm of morality. Positive law can, for instance , stipulate an obli
gation to render military service, which implies the duty to kill in war , 
while morality, or a certain moral order, unconditionally forbids killing. 
Under such circumstances , the jurist would say that 'morally , it may be 
forbidden to kill, but that is irrelevant legally' . From the point of view 
of positive law as a system of valid norms , morality does not exist as 
such; or, in other words , morality does not count at all as a system of 
valid norms if positive law is considered as such a system. From this 
point of view, there exists a duty to perform military service , no con
trary duty. In the same way, the moralist would say that 'legally , one 
may be under the obligation to render military service and kill in war, 
but that is morally irrelevant' . That is to say, law does not appear at all 
as a system of valid norms if we base our normative considerations on 
morality. From this point of view, there exists a duty to refuse military 
service , no contrary duty . Neither the jurist nor the moralist asserts that 
both normative systems are valid. The jurist ignores morality as a system 
of valid norms , just as the moralist ignores positive law as such a system. 
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Neither from the one nor from the other point of view do there exist 
two duties simultaneously which contradict one another. And there is 
no third point of view.33 

Against our thesis that two contradictory norms cannot both be 
valid, one might argue that, after all , there are such things as collisions 
of duties . Our answer is that terms like 'norm' and 'duty ' are equivocal . 
On the one hand, they have a significance that can be expressed only by 
means of an ought-statement (the primary sense) . On the other hand, 
they also are used to designate a fact which can be described by an is
statement (the secondary sense) , the psychological fact that an indivi
dual has the idea of a norm, that he believes himself to be bound by a 
duty (in the primary sense) and that this idea or this belief (norm or 
duty in the secondary sense) disposes him to follow a certain line of 
conduct. I t  is possible that the same individual at  the same time has the 
idea of two norms , that he believes himself bound by two duties which 
contradict and hence logically exclude one another ; for instance , the 
idea of a norm of positive law which obligates him to render military 
service , and the idea of a norm of morality which obligates him to refuse 
to render military service. The statement describing ihis psychological 
fact, however, is no more contradictory than, for instance ,  the state
ment that two opposite forces work at the same point. A logical con
tradiction is always a relation between the meaning of judgments or 
statements, never a relation between facts. The concept of a so-called 
conflict of norms or duties means the psychological fact of an indivi
dual 's being under the influence of two ideas which push him in opposite 
directions ;  it does not mean the simultaneous validity of two norms 
which contradict one another.34 

These passages from the General Theory concerning the re
lationship between law and morals are to my mind among the 
most difficult of that difficult book. They are also to many 
people very alanning, becaus e statements like 'the jurist ig
nores morality as a system of valid norms just as the moralist 
ignores positive law as such a system ' seem to exclude the 
possibility of a moral criticism of law, and this has of course 
always been among the errors or even sins imputed, if some
what indiscriminately, to legal 'positivists ' by their opponents . 

Involved in these passages are some complex issues which 
stem from Kelsen 's highly idiosyncratic views concerning the 
possib le relations between sets of valid norms and concerning 
the very idea of validity . I cannot deal with all these views 
here , and at our debate I did littk more than scratch the sur
face of Kelsen 's approach to these problems , which I thought 
instructive but mistaken. I shall proceed here as I did there by 

33 Ibid. at 3 74. 34 Ibid. at 375 .  
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noting that we have in these passages two main tenets. There 
is first a destructive doctrine, namely, that contrary to com
mon beliefs ,  there cannot  be a relationship between law and 
morals such that a valid rule of  law conflicts with or, .as Kelsen 
puts it, is 'contradicted ' by a valid moral rule ; secondly, there 
is a constructive account of the idea of 'a collision of duties ' 
designed to reconcile it with this destructive doctrine. For ease 
of exposition I shall consider the constructive account first.  

Kelsen notes as a possible objection to his theory that two 
contradictory norms cannot be valid that there are such things 
as 'collisions ' of duties. People indeed think and speak of these 
(usually calling them 'conflicts of duties ') as an important 
feature of life. But he does not mention another case, equally 
important, where law and morals are thought of as conflicting : 
namely, the case of the moral criticism of law. This, as much 
as the conflict of duties, calls for explanation from any one 
who asserts, as Kelsen does , that 'two contradictory norms 
cannot both be valid, .35 The difference between these two 
cases is as follows . We speak of a collision, or more usually of 
a conflict, of duties when a person recognizes that he is re
quired by a valid rule of the law of his country to do s ome
thing, e .g. kill another human being, and also recognizes that 
he is required not to do this by a moral rule or principle which 
he accepts . But in the case of the moral criticism of law the 
conflict between law and morals need not thus bear on a par
ticular person or his actions . Thus an Englishman (whom we 
will call 'the critic') who is not himself liable to military ser
vice may morally condemn on the ground that no one should 
kill, not only the law of  England in regard to military service , 
but contemporary American law and the law of ancient Rome. 
In each case he considers the law in question valid but to be 
in conflict with morality. There is , however, in this case no 
conflict of duties for the critic himself or for any Englishman, 
American, or ancient Roman except those who were both 
liable to military service and had moral objections to it. Plainly 
the two cases are so different that separate consideration is 
needed of the bearing of Kelsen 's destructive doctrine upon 
them. 

Kelsen 's account of the conflict of duties is that though we 

U Ibid. 
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may naively think that in such cases a valid legal norm is in 
conflict with a valid moral norm, this is not so  and cannot be 
so. But there is an ambiguity in words like �norm ' or �duty ' 
which suggests that it is so.  Sometimes these words stand for 
what can be expressed by an ought-s tatement such as �I ought 
to do military service' .  This is their primary normative sense ; 
but there is a secondary sense in which they refer to psycho
logical facts such as that a person believes himself to be bound 
to do something and is therefore disposed to do it . We can 
therefore (and according to Kelsen we must) interpret the 
statement that a given person has a conflict of duties as simply 
a reference to the psychological fact that he is �under the in
fluence of two ideas which push him in opposite directions ' .36 
This does not mean, according to Kelsen, that two valid norms 
are simultaneously valid ; this, according to his destructive 
doctrine,  is logically impossible . Interpreted in Kelsen 's way, 
the statement that a person has a conflict of duties is a mere 
statement of fact like the statement that two opposite forces 
work at the same point, and does not state a relation between 
the meaning of norms or ought-statements . It is therefore, s o  
interpreted, admissible , and i s  indeed the kind of  statement 
that a psychologis t or sociologist makes.  But they are not con
cerned with the normative aspect of law. They, according to 
Kelsen, do not conceive of law or morality as valid norms.  
Their standpoint is that of  �factuality', not of 'normativity ,. 3 7  

This account seems to me to be wrong, for the following 
among other reasons . If a man says that he has a conflict of 
legal and moral duties and we ask him to say why or how this 
is so, it plainly would be no adequate answer if he replied that 
he felt disposed to do and also  not to do something ; or, to 
use Kelsen's phrase,  that he felt pushed in opposite directions .  
More is required if we are to count him as  having a conflict of  
legal and moral duties. It must be the case that a valid rule of  
law actually requires him to do s omething and that a moral 
principle or rule requires him to abstain from doing it ; it must 
also be the case that he believes all this to be  the case and 
that it i s  impossible for him to fulfil the requirements of both 
the legal and the moral rule . It is very important to notice 
that if i t  turned out that he was mistaken in believing that a 

H Ibid. 5 7  Ibid. at 3 76. 
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valid rule of law :required him to do what the moral rule for
bids (as he might be if he did not know that the law in ques
tion had been repealed) then he would not in fact have a 
conflict of  duties. We would tell him that though he believed 
his duties conflicted, in fact they did not really do so, for he 
was mistaken about the law. 

It is plain , I hope,  from the foregoing that it is an essential 
element in what we call a conflict of duties that the require
ments of a valid law should conflict with those of a moral rule 
or principle. To discover therefore whether or not there is 
such a conflict in a given case we must consider the meaning 
of the legal rule and the moral rule , treating them for this 
purpose ( to use Kelsen 's terminology) as ought-statements . 
Only if they are inconsistent in the sense that they cannot be 
simultaneously fulfilled can we truthfully say that there is a 
conflict of duties . An assertion that a person has a conflict of  
duties is , contrary to Kelsen 's view, made 'from the point of 
view of normativity '. It is not a mere statement of psycho
logical fact, like 'He feels disposed to act in contrary ways ' or 
'He fancies that he has a conflict of duties . '  

Kelsen 's psychological analysis of the conflict  o f  law and 
morals must also, and perhaps more obviously, fail as an ac
count of the case of the moral criticism of law. For a moral 
critic who condemns the law of his own or some other system 
because it requires behaviour contrary to that required by 
some moral principle is not committed to any statement of 
psychological fact about individuals being under the 'influ
ence of ideas that push [ them] in opposite directions '. The 
critic plainly considers the meaning of what Kelsen calls 
ought-statements, viewing them as norms,  and finds that they 
conflict. 

Consider now Kelsen's destructive doctrine. Why does he 
insist that valid norms cannot exist side by side and conflict? 
He has I think two principal reasons . The first may be sum
marized in his own words : 'The jurist ignores morality as a 
system of valid norms just as the moralist ignores positive law 
as such a system. Neither from the one nor from the other 
point of  view do there exist two duties simultaneously which 
contradict each other. '38 Now in one sense these words seem 

'8  Ibid. at 3 74. 
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to me to be quite true , but irrelevant to our question ,  which 
is whether valid norms can conflict. For if by a 'jurist ' Kelsen 
means, as he often does ,  a student of the law setting out to 
describe or 'represent ' a particular system of law, it is quite 
true that he would disregard non-legal norms whether they 
were in conflict with the law or not ;  for they would simply 
be outside the scope of his task.  The same is true mutatis 
mutandis of the moralist if he is a person engaged exclusively 
in describing a moral code . It is therefore true that neither 
moralz"st nor jurist would make statements about conflicts 
between law and morals . But this does not show that such 
s tatements cannot be made both meaningfully and truthfully . 
Kelsen denies this when he adds, 'And there is no third point 
of view. '39 But this seems just a blank assertion which I see 
no reason to accept. No human being is just a lawyer or just 
a moralist. Some at least think about both legal and moral 
norms and consider their meaning as norms and find that they 
conflict. No doubt Kelsen would say that this is possible only 
if he abandons the p oint of view of 'normativity' for that of 
' factuality ' and look upon law not as valid norms but as facts , 
as a psychologist or a sociologist would. But this for the reason 
already s tated seems untrue. 

Kelsen's second destructive argument is that a statement 
that a valid legal rule and moral principle conflict is itself a 
logical impossibility. For him, it is tantamount to the asser
tion of both 'A ought to be '  and 'A ought not to be ' (where 
A is some human action) ; and this , he says, is like asserting 
both 'A is ' and 'A is not', a contradiction in terms and hence 
logically impossible.40 To this argument there are many objec
tions , and I shall conclude by briefly outlining the main ones . 
First, the argument assumes that a s tatement that a legal rule 
is valid simply means that the actions it refers to ought to be 
done ( 'A ought to be' ) .  But this , it seems to me, is to confuse 
a statement about a law either with the pronouncement of 
the law by the legislator, or with a jurist 's statement of its 
meaning, or, as Kelsen would say ,  with his 'representation '  of 
the law. For it is a tolerable (though I think not wholly ac
ceptable) theory that the law as enunciated by the legislator 
or 'represented' by the jurist is an ought-statement. But the 

3' Ibid. 40 Ibid. 
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statement that the law i s  valid surely does not  merely repeat 
the law: it refers to the place of the law within the legal sys
tem. I will not elaborate on this point here , partly because I 
have discussed the meaning of validity at length elsewhere,41 
but also because even if we waived this objection Kelsen 's 
conclusion would still not follow. For even on Kelsen 's in
terpretation of validity the statement that a valid legal rule 
conflicted with a valid moral rule would not be equivalent to  
the joint assertion of  'A ought to  be ' and 'A ought not  to be '  
which he  considers a contradiction ; i t  would be equivalent to  
the statement about 'A ought to  be ' and 'A ought not  to be '  
to  the effect that they conflict. This certainly is not a contra
diction or logically impossible , though Kelsen would be  en
titled to argue that it  was false .  

Let us  however waive , for the sake of  argument, both these 
points, and concede that the statement that a valid rule of law 
conflicts with a valid moral rule does mean the same as 'A 
ought to be and A ought not to be' .  Is this a c ontradiction? 
Technically the contradictory of ( 1 )  'A ought to be ' is not 
( 2 ) 'A ought not to be ', but (3) ' It is  not the case that A ought 
to be ' ;  and of course the joint assertion of ( 1 )  and ( 3 )  does 
sound pretty meaningless. But if, which has been doubted , any 
of the usual logical terms are applicable to ought-statements , 
'A ought to be '  and 'A ought not to be ' are contraries , not 
contradictories. This however is not a serious objection be· 
cause Kelsen might well say that the joint assertion of con
traries is a logical impossibili ty. What is serious is the point 
that there are many interpretations which we could reas on
ably give to ought-s tatements which would explain both why 
'A ought to be done and A ought not to be done ' expresses a 
conflict between law and morals and yet does not amount to 
an attempt to s tate a logical impossibility. Here I will suggest  
only one possible interpretation . An intuitively acceptable 
meaning for 'A ought to be done ' is that 'there are good 
reasons for doing A ' . If we give 'ought' this meaning then 'A 
ought legally to be  done and A ought morally not to be done ' 
is equivalent to 'There are good legal reasons for doing A and 
good moral reasons for not doing A . '  This expresses a conflict 
because it is logically impossible for one person at the same 

4. The Concept of Law 1 00-7 , 245-7 ( 1 96 1 ) .  
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time to do b oth A and not A .  But it does not, as far as I can 
see , assert anything contradictory or logically impossible . 

Finally I should say that in our debate we did not get far 
into, these rather complex matters concerning the logical re
lations of law and morals. Kelsen did however say that he was 
considering afresh the question of the p ossible logical relations 
between norms , and particularly the possibility that one norm 
might logically conflict with another. I do not record this to 
show that Kelsen was impressed by my arguments,  for I think 
he had in mind quite different considerations . But it is very 
much to be hoped that on this most difficult of subjects we 
shall have more from the most stimulating writer on analyti
cal jurisprudence of our day. 

POSTSCRIPT 

See for criticisms and comments : J. Raz , 'The Purity of the Pure Theory' ,  
1 3 8  R evue In ternationale d e  la Philosophie 44 1 ( 1 98 1 ) .  



Essay 1 5  

Kelsen ' s  Doctrine of the Unity of Law 

INTRODUCTION 

In this essay I propose to examine one of the most striking 
doctrines expounded by Kelsen in his General Theory of Law 
and State and his more recent Pure Theory of Law!  Its cen
tral positive contention is that all valid laws necessarily form 
a single system,2 and its central negative contention is that 
valid laws cannot conflict .3 This is the s trongest form of 
Kelsen's doctrine of the unity of law; but arguments are also 
to be found in Kelsen's books which support a weaker form of 
this doctrine , namely , that though it is not necessarily true 
that all valid laws form a single system and cannot conflict , it 
just is the case that they do form a single system and do not 
conflict .  For Kelsen, this doctrine of the unity of law yields 
certain conclusions concerning the possible or actual relation
ships between international law and all systems of municipal 
law.4 On the strong version of his theory international law 
and systems of municipal law necessarily form one single sys 
tern,S and there can be no conflicts between the laws of inter
national law and municipal law. 6 On the weaker version it just 

I I refer to the General Theory of Law and State (Harvard 1949) as GT and 
to the Pure Theory of Law (University of California 1967 )  as PTL .  I refer to the 
fuller and generally more accurate French version of the original of the latter 
work, Theone Pure de Droit (Dalloz, 1 96 2) as TP. 

2 GT, 363.  'It is logically not possible to assume that simultaneously valid 
norms belong to different mutually independent systems ';  cf. PTL ,  328.  

3 Kelsen in GT and PTL regards conflicting norms as 'contradictory ' (see infra , 
section II) and so expresses his doctrine that valid laws cannot conflict by saying 
'two norms which by their significance contradict and hence logically exclude one 
another cannot be simultaneously assumed to be valid', GT, 3 7 5 ;  cf. PTL ,  74. Note 
that from PTL ,  18 (end of second paragraph) the translator has omitted the crucial 
words which appear in TP, 25,  'on peut considerer comme valable soit I'une, soit 
l'autre norme ; iI est par contre impossible de Ies considerer comme val able et I 'une 
et I 'autre 11. la fois '. 

4 The unity of international law and municipal law in one system is called by 
Kelsen an 'epistemological postulate ' ,  GT, 3 73 ,  and to comprehend them as such 
is 'inevitable' . PTL,  332-3, and cf. PTL ,  328 .  

5 PTL ,  3 29. 
6 PTL , 328.  
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is the case that all these laws form a single system and there 
are in fact no conflicts between them.7  Kelsen develops simi
lar, though not identical, views concerning the relationships 
between law and morals . He does not however contend that 
valid legal and moral norms either necessarily or in fact form 
a single system.  Instead he argues that from one point of view 
there are only legal norms and from another point of view 
there are only moral norms ; that these two points of view are 
exclusive of each other ; and that they are exhaus tive, so there 
is no third p oint of view from which there are b oth valid legal 
and valid moral norms .s 

I believe , and shall attempt to show, that Kelsen 's doctrine 
of the unity of all valid laws, and his conclusions concerning 
the possible and actual relationships between international 
law and municipal laws , are mistaken. But I think for a num
ber of different reasons that much is to be learned from exam
ining his doctrine . The effort of criticism of these difficult 
doctrines is , I think, rewarding because it brings to light at 
least two things . First ,  it shows that there is a good deal of 
unfinished business for analytical jurisprudence still to tackle , 
and this unfinished business includes a still much needed clari
fication of the meaning of the common assertion that laws 
belong to or constitute a system of laws , and an account of 
the criteria for determining the system to which given laws 
belong, and of what individuates one system from another. 
Secondly, the examination of certain features of Kelsen 's 
doctrine takes us to the frontiers at least of the logic of norms 
and their interrelationships , and perhaps points beyond the 
frontiers to the need for something more comprehensive than 
the present familiar forms of deontic logic .  

I shall discuss the main issues which I have mentioned in 
the following order . In section I, I shall consider Kelsen 's 
theory of the unity of international law and municipal law, 
dealing firs t  with the  weaker version and then with the 
stronger version. In section II , I shall consider the 'no con
flict' theory of international law and municipal law, dealing 
first with the strong version and then with the weaker version . 
In section III, I shall attempt to draw some morals from 
these criticisms of Kelsen's theories that may help in  the 

7 PTL , 330-l . The same doctrine in a different terminology in C T, 3 7 1 -2 .  
• C T, 3 74 ff.; PTL ,  329 .  
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construction o f  a more satisfactory analysis o f  the notion of 
a legal system, and of the nature of the criteria determining 
its membership , and of the principles of individuation of legal 
systems . 

I shall not, in this paper, discuss Kelsen 's doctrine concern
ing the possibility of simultaneously valid legal and m oral 
norms , and of their conflict .  I omit this topic not only because 
I have discussed some aspects of it elsewhere ,9 but also be
cause ,  though Kelsen repeats this doctrine in hi s  latest b ook, 
he neither repeats his previous arguments for i t  nor adduces 
new ones. 

I. THE UNITY OF  INTERNATIONAL LAW 
AND MUNICIPAL LAW 

(AJ Monistic and pluraUstic theory 
Kelsen calls his own theory that international law and munic
ipal law form one system a 'monistic' theory, and contrasts 
it with the traditional view that they are independent sys
tems, which he terms a 'pluralistic' theory. 1 0  It is however a 
complication of Kelsen 's doctrine that there are two possible 
forms of monistic theory : l l  'two different ways of compre
hending all legal phenomena as parts of  a single system ,

. l l 
For according to Kelsen it is possible to structure or arrange 
the components of  the single system which comprehends both 
intemational law and all systems of municipal law in either of 
two ways . One of these ways ( 'primacy of international law ') 
treats international law ( or, more accurately, the basic norm 
of international law) as the foundation of a single unified sys
tem and all the rest,  including all systems of municipal law, 
as subordinate parts of  the system ultimately deriving their 
validity from this foundation . The other way ( 'primacy of 
municipal law') treats one ( any one) system of municipal law 
(or, more accurately, its basic norm) as the foundation of a 
single unified system, and all the rest, including international 
law and all other systems o f  municipal law, as subordinate 
parts of the single system deriving their validity  from its foun
dation. The choice between these two alternative p oints of 

• 'Kelsen Visited', Essay 14 supra . 
1 0  G T, 363-4 ; PTL , 3 28-9. 
I I  G T, 376--8 3 ; PTL , 333-9.  1 2  GT, 387 .  
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view (primacy of international law or primacy of municipal 
law) is , according to Kelsen, a matter of political ideology ,  not 
law, and is guided by ethical and political considerations P 
However, the contents of both international law and munic
ipal law are totally unaffected by this choice : the legal rights 
and obligations of  states and individuals remain the same 
whichever. of the two alternative systems is adopted}4 I shall 
not in this essay question this complication of Kelsen 's theory 
(though in fact I think it eminently questionable) , for it is in 
fact not relevant to the main monistic doctrine of the neces
sary unity of all law, and Kelsen 's arguments for the monistic 
theory of the relations of international law and municipal law 
are unaffected by his view that there is a choice between ac
cording primacy to international law or to a system of munic
ipal law. 

Kelsen claims  that an analysis of the actual systems of in
ternational law and municipal law shows that they form a 
single system. But this claim rests on a special interpretation 
of the legal phenomena which seems to me , for the reasons I 
give below, profoundly mistaken . But before I examine this 
interpretation it may be helpful to characterize in general 
terms , with the aid of a simple example, the kind of error 
which in my view infects Kelsen 's interpretation. Suppose the 
question arose whether I,  Hart, wrote this paper in obedience 
to someone 's order that I should write it. Let us assume that 
evidence is forthcoming that just before I sat down to write 
this paper the Vice-Chancellor of Oxford University dis
patched to me a d ocument purporting to order me to write a 
paper on Kelsen's Doctrine of the Unity of  Law. It is plain 
that whether or not I wrote this paper in obedience to that 
order could not be settled by comparing the contents of the 
order ( 'Hart : write a paper on Kelsen 's Doctrine of the Unity 
of Law') with a true description of my later conduct ( 'Hart 
wrote a paper on Kelsen's Doctrine of the Unity of Law') .  
This comparison would indeed show correspondence between 
the c ontent of the order and the description of my conduct ,  
in that the action-description contained in the order is appli
cable to my subsequent conduct. But though in order to es
tablish that I did write this paper in obedience to this order it 

1 3  GT, 38 7-8 .  14 G T, 387-8 ; PTL, 340-2. 
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would be  necessary t o  show this correspondence between the 
content of the order and the description of my conduct, 
plainly this would not be sufficient. It would also  be necessary 
to establish certain facts that have to do not  with the content 
of the order , but with the circumstances surrounding the 
issue and reception of the order, involving c onsideration of 
such questions as the following. Did Hart receive the Vice
Chancellor's missive? Did he recognize it as an order? Did he 
write the paper in order to comply with this order? Did any
one else give such an order? If so,  whose order did Hart intend 
to obey? A 'pure theory ' of imperatives that ignored such 
facts and circumstances surrounding the issue and reception 
of orders , and restricted itself to the characterization of the 
relationships between the contents of orders and the descrip
tion of actions , would necessarily be incompetent to se ttle the 
question whether any person had obeyed a particular order. 
However, since the correspondence relationship between con
tent and action-description is a necessary condition of obedi
ence, the theory would be  competent to identify cases where 
orders had not been obeyed;  though it is important to remem
ber that 'not obeyed' is not the same as 'disobeyed' .  

I will try to show that in somewhat the same way, though 
not precisely th� same way, the pure theory of law suffers 
from the defects of my imaginary pure theory of imperatives , 
for it concentrates too exclusively on the contents of laws 
and pays too little attention to circumstances that concern 
the making or origin of laws ( rather than what laws say) and 
whether they are recognized as authoritative and by whom. 
When we have laws that explicitly or implicitly refe r  to other 
laws , or their exis tence or validity , we cannot determine from 
these relationships alone whether they  belong to the s ame or 
different systems. This depends on facts concerning the mak
ing and recognition of laws . The pure theory of law is too pure 
to attend to such facts ; and, as I shall attempt to show, by 
treating what are at best necessary conditions as if they were 
sufficient conditions of laws belonging to the same system, 
the pure theory reaches false conclusions as t o  the unity of 
international and municipal law. With this general characteriz
ation of the type of error which I think is inherent in the 
content-obsessed pure theory of law, le t me turn to the exam
ination of Kelsen's interpretation of the legal p henomena. 
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(B) The comple tion rela tionship between laws 
Kelsen attacks with some force a crude and misleading dichot
omy between international law and municipal law. Inter
national law, it is sometimes said, imposes obligations and 
confers rights on s tates , whereas municipal law imposes obli
gations and confe.rs rights on individuals . This distinction is 
often used to support the pluralistic theory . It is said that 
international law and municipal law are independent legal sys
tems because they regulate different subject-matters : inter
national law regulates the behaviour of s tates and municipal 
law regulates the behaviour of  individuals. Kelsen criticizes 
this argument for pluralism in two ways . 1 S He shows that 
there are rules of international law, no doubt exceptional ,  
that apply directly to individuals in the same way as  the rules 
of municipal law. Examples of these are the laws against 
piracy, and the rules of international law making punishable 
acts o f  illegitimate warfare , ie .  hostile acts on the part of in
dividuals not  belonging to the armed forces of the country. 
But quite apart from these exceptional cases , Kelsen main
tains that if we understand the logical structure of such ex
pressions as 'the state '  as a technique or method of referring 
indirectly to individuals identified by certain legal rules and 
lay aside the misconception o f  a state as an entity over and 
above the individuals that compose it ,  it is apparent that laws 
which purport to apply directly to states in fact apply to in
dividuals , though the manner of their application is indirect. 
Hence the description of the rules of international law as 
'applying to s tates ' should not be construed as contrasting 
with 'applying to individuals ' ;  it is to be contrasted with 
applying directly to individuals , i .e .  without the aid of, or 
supplementation by, o ther rules identifying the individuals to 
whom the first rules are applicable. 1 6 The rules of international 
law, according to Kelsen , when they purport to apply to s tates 
are 'incomplete ' :  they specify themselves only what is to be 
done or not to be done , but they leave or, as Kelsen says , 
'delegate ' the identification of  the individuals who are or are 
not to do  these things to the rules of municipal law/ 7 and the 

15 CT, 342-8 ; PTL ,  324-8 • 
• , C T, 342 ; PTL ,  325 ,  327 .  

, 1 7  CT, 348-9 ; PTL ,  325 .  
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latter rules , identifying the individuals , 'complete ' the rules 
of international law. 

Kelsen illustrates this completion of international law by 
the rules of  municipal law by the following simple example . 

There is a time-honoured rule of common international law to the effect 
that war must not be begun witho ut previo us , formal declaration of war . 
The third Hague Convention of 1 907  codified this rule in the stipulation 
( art.  I) that h ostilities 'must not commence without a previous and un  
equivocal warning, which shall take the form either of a de claration of 
war giving reasons, or of an ultimatum with a conditional declaration of 
war'. This norm states o nly that a declaration of war has to be delivered, 
not b y  wh om, that i s  t o  say,  by which individual as organ of t h e  State 

it has to be done. Most constitutions empower the h ead of the state 
to declare war. The constitution of the United States (art . 1 s .8 ) says 
that 'the Congress shall have the power to declare war ' .  By this de ter
mining the personal element,  the American constitution " completes the 
norm of international law just mentioned. The characteristic of inter
national law that it 'obligates S tates only ' consists merely in the fact 
that its n orms generally determine only the m aterial elemen t ,  leaving 
the determination of the personal element to national law .  1 8  

Let us call the relationship between a set of rules one of 
which leaves to the other or others the identification of the 
individuals to whom the first applies, the 'completion relation
ship ', and let us call the set of rules so related 'a completing 
set '. Kelsen 's insistence that many rules of international l aw 
and municipal law are related by the completion relationship 
is in many ways illuminating, and I shall not quatrel with his 
use of this idea in attacking the crude and confused theory 
that international law and municipal law are independent or 
different systems because international law applies t,o s tates 
and municipal law to individuals . It is however very important 
to appreciate that the fact that the completion relationship 
holds between certain rules is not itself sufficient to show 
that the rules between which it holds belong to one and the 
same sys tem : for unless it can be independently shown that 
the very idea of the existence of different systems of legal 
rules is illusory, and that there is only one sys tem of rules , it 
seems quite clear that the completion relationship may hold 
either between the rules of the same system or between rules 
of different sys tems .  It is necessary to stress this fact because 
it may be obscured by Kelsen's frequent ( and ,  again, often 

18  GT, 343.  
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illuminating) insistence on the s imilarity between the re
lationships holdihg on the one hand between the rules of 
international law, and municipal law, and on the other hand 
between a s tatute of municipal law and the by-laws or regu
lations of a corporation. 1 9  This similarity , obscured by the 
personifying or reifying terminology of 'state ' and 'corpor
ation ', resides in the following facts . When a rule of inter
national law purports to impose s ome duty directly on a s tate 
it is in fact indirectly imp osing those duties on the individuals 
identified by the state 's municipal system, and those individ
uals ' actions and obligations are imputed  to the state . Simi
larly, when a statu te of a municipal legal system imposes 
some duty on a corporation it Indirectly imposes that duty 
on the individuals (officers or members of the corporation) 
identified by the internal by-laws or regulations of the 
corporation. Both cases thus exemplify the comple tion 
relationship. 
The relation between the total legal order constituting the state ,  the so
called law of the state or national legal order, and the juristic person of 
a corporation is the relation between two legal orders , a total and a 
partial legal order, between the law of the state and the gr -laws of the 
corporation. To be more specific it is a case of delegation .  

In considering this interesting parallel between the relation
ships of municipal s tatutes to corporation by-laws on the one 
hand and international law to municipal law on the other, it 
is important not to lose sight of the fact that when a rule of 
municipal law, e.g. an English statute, imposes obligations on 
a c orporation incorporated under English law, the regulations 
or by-laws of the corporation which identify the individuals 
who, as officers ·or members of the corporation are to execute 
this duty, derive their validity from other English s tatutes 
determining the manner in which corporation regulations may 
be made and limiting their content. As Kelsen says , the by
laws constituting the corporation are created by a legal trans
action determined by the national legal order. Hence , the 
statute imposing the obligation on the corporation, and the 
earlier statutes under which the company regulations were 
made, b elong to the same legal system quite independently of 
the completion relationship holding between the statute im
posing the obligation on the corporation and its regulations . 

It G T, 349 ; PTL, 325 ; d. PTL ,  1 7 9. 2 0  GT, 100. 
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These statutes and by-laws all belong to the s ame system be
cause they satisfy the criteria recognized by English courts as 
identifying the laws which they are to enforce .  Of course , an 
English statu te might impose obligations on a foreign corpor
ation. Here too, the completion relationship would hold be
tween the English statute and the regulations of the Swedish 
corporation, for the latter would identify those individuals 
who as officers or members of the corporation were bound 
to execute the duty . But the regulations of the Swedish cor
p oration which would thus complete the English statute derive 
their validity from a s tatute of the Swedish legislature deter
mining the manner in which Swedish corporation regulations 
are to be made. This Swedish statute exists as part not of  
English law but of  Swedish law, and so  existed before the 
enactment of the English statute imposing obligations on the 
Swedish corporation, whereas in the case where the English 
statute imposes obligations on the English corporation the 
regulations of the corporation existed as part of English law. 

It is perhaps worth observing that completion relationships 
between laws of the same or different systems are not con
fined to cases where we speak of abstract juris tic entities such 
as 'state ' or 'corporation'. Thus an English statute might con
fer certain rights , e .g. the right to vote , on ind�viduals whom 
it might define only as persons liable to pay certain rates and 
taxes under some other English s tatute, or it might exempt 
from taxation certain foreigners if they are liable under the 
law of their own country to certain similar taxes .  In the first 
case the completion relationship would hold between laws of 
the same system; in the second case it holds between laws of 
a different system. 

(C) The relationship oJ valz'dating purport 
In spite of some ambiguity of language/1 Kelsen does not ,  I 
think, conceive of the completion relationship between laws as 
in itself sufficient to show that they belong to  the same sys 
tem, for he writes : 'Since the international legal order not only 
requires the national legal orders as a necessary complemen
tation, but also determines their spheres of validity in all 
respects , international and national law form one inseparable 

21 Notably GT, 349 ; and PTL,  325. 
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whole. '22 The words which I have quoted introduced Kelsen's 
central argument for the monistic theory and,  as I believe , his 
central mistake . The argument, reduced to its essentials, is 
this . International law contains among its rules one that Kelsen 
terms the 'principle of effectiveness '  which 'determines ' or 'is 
the reason for' the validity of the national legal orders and 
their territorial and temporal sphere o f  validity. The contents 
of this principle of effectiveness are spelt out by Kelsen in his 
latest formulation of it, as follows : 

A norm of general international law authorises an individual or a group 
of individuals on the basis of an effective constitution, to create and 
apply as a legitimate government a normative coercive order. That norm 
thus legitimises this coercive order for the territory of its actual effec
tiveness as a valid legal order and the community constituted by this 
co ercive order as a 'state ' in the sense of international law.23 

Because the principle of effectiveness thus legitimizes or 
validates the separate coercive orders effective in different 
territories ,  international law, to which the principle of effec
tiveness belongs , forms a single system together with the vari
ous systems of municipal law, which it legitimizes or validates . 
It forms with them, Kelsen says , 'one separable whole' .24 In 
considering this argument it is important to understand pre
cisely what in Kelsen 's view is the relationship between the 
principle of effectiveness and the various municipal legal sys
tems which it is said to legitimate , or the validity of which 
it is said to determine. The principle of e ffectiveness says 
that the other rules of a certain description ( i .e . ,  roughly, 
coercive rules effective in certain territories) are valid ; and it 
is a fact that there are certain rules ( the actual systems of 
municipal law) that satisfy this description. Let us call this 
relationship the relationship of validating purport. I shall 
argue that what was said above about the completion relation
ship applies also to the relationship of validating purport : it 
is  not sufficient in order to establish that two rules form part 
of a single system to show that one of them provides that 
rules of a certain description. satisfied by the other are valid. 
I shall also argue that when such a relationship holds between 
two rules it is dangerously misleading to express this fact by 

22 GT, 3 5 1 .  
23 PTL,  2 1 5 ; d. PTL, 336-40;  and G T, 1 2 1 .  
24 GT, 3 5 1 .  
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stating, without stressing a very important qualification,  that 
one rule 'determines the validity ' of the other or is 'the  reason 
for its validity ' . 

"Kelsen 's argument depends on the use he makes of the fact 
that the relationship of validating purport holds between the 
principle of effectiveness considered as a rule of international 
law and the rules of municipal legal systems. The inadequacy 
of this . argument and also the character of the important 
qualification I have just mentioned can be seen from the fol� 
lowing wild hypothetical example.  Suppose the Bri tish Parlia
ment (or mutatis mutandis , Congress) passes an Act (the 
Soviet Laws Validity Act ,  1 9 70)  which purports to validate 
the law of the Soviet Union by providing that the laws cur
rently effective in Soviet territory, including those relating to 
the competence of legislative and judicial authorities , shall be 
valid. The enactment of this Act by Parliament or Congress 
would not be a reason for saying that English (or American) 
law together with Soviet law formed one legal system, or for 
using sans phrase any of the Kelsenian expressions such as 
that Soviet law 'derives its validity' from English law or that 
English law was 'the reason for the validity ' of Soviet law. 
The reason for refusing to assent to these propositions is 
surely clear and compelling : it is that the courts and other 
law-enforcing agencies in Soviet territory do not, s ave in cer
tain special circumstances ,25 recognize the operations of the 
British (or American) legislature as criteria for identifying the 
laws that they are to enforce, and so they do not recognize 
the Soviet  Laws Validity Act, though a valid English (or 
American) statute , as in any way determining or otherwise 
affecting the validity of Soviet law in Soviet territory. It is 
true indeed that the relationship of validating purport holds 
between that Act and the laws made by the Soviet legislature, 
which the Soviet courts do recognize ; but the division of laws 
into distinct legal systems cuts across the relationship of vali
dating purport, for that relationship , like the completion re
lationship examined above , may hold either between laws of 
different systems or between laws of the same system.  

The important qualification that should be made in  draw
ing any conclusion from the existence of the relationship of 

2 5 Cases involving a 'foreign element':  see .infra, 340 2. 
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validating purport between rules is perhaps obvious . On the 
passing of the Soviet Laws Validity Act it would be right to 
say that for the purposes of English law, or according to 
English law, Soviet laws' were validated by or derive their 
validity from an English statute, and the effect of this would 
be that English courts would apply Soviet law in adjudicating 
upon any transaction or conduct to which the Soviet auth
orities would apply Soviet law. The Soviet Laws Validity Act 
would make Soviet law part of English law for such purposes . 
But the two pairs of questions : 

A I .  Do English law and Soviet law form part of a single 
system of law? 

A2 . Does Soviet law derive its validity from English law? 

and:  

B I .  Does English law treat Soviet law as forming part of a 
single system with itself? 

B2 .  Is Soviet law valid according to English law? 

are questions of different kinds . The first pair are not ques
tions that concern merely the content of laws and so are to 
be settled by considering what laws say ;  whereas the second 
pair are questions concerning the content of laws and are set
tled in that way. 

There is the same difference in kind between the pairs of 
questions : 

C l .  D o  international law and municipal law form a single 
system? 

C2 .  Does municipal law derive its validity from inter
national law? 

and :  

D l .  Does international law treat (e .g. ,  b y  its principle of 
effectiveness ) municipal law as forming part of a single 
system with itself? 

D2 .  Is municipal law valid according to the international 
law (e .g. , through its principle of effectiveness ) ? 

The pure theory blurs the distinctions between these very dif
ferent types of question ; it does so because it concentrates 
too much on what laws of validating purport say about other 
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laws, and  pays too little attention to  matters that do  not con
cern the content of laws but their mode of recognition. The 
pure theory, therefore , has a juristic Midas touch, which trans
mutes all questions about laws and their relationship into 
questions of  the content of law or questions concerning what 
laws say; but the touch is perverse , for not all questions are 
of this kind.  

I conclude that the arguments in support of  the weaker ver
sion of Kelsen's version of the doctrine of the unity of inter
national law and municipal law fail. This is not to say that 
arguments different from Kelsen's might not succeed in estab
lishing the weaker version of his thesis - at least up to a point. 
For whether or not international law and the law of a state 
form one system depends on the manner in which and extent 
to which a given s tate recognizes international law. If in cases 
where international law conflicts with the law of the state the 
courts of the state treat the state law as invalid or overridden 
by international law, this would be a good reas on for saying 
that international law and the law of that state form parts of 
a single system of law - or at any rate it would resemble the 
reason for saying that the law of a state of the United States 
and federal law form part of a single system .  But Kelsen 's 
arguments fail because the fact that the relationship of vali
dating ' purport exists between the principle of effectiveness 
treated as a rule of international law (or any other rules of 
international law purporting to determine the validity of 
municipal law) , and the rules of municipal law , does not show 
that the latter derive their validity from the former, and does 
not show that 'pluralists ' are wrong in denying that inter
national law and municipal law form a single sys tem .26 

I now turn to the examination of the stronger form of 
Kelsen's thesis that international law and minicipal law neces 
sarily form one system. 

(D) The necessary unity of all valid law 
Very little by way of argument is to be found in support of 
Kelsen's stronger thesis that all valid law necessarily forms a 

26 I consider later the possibility of introducing a meaning for 'legal system'  
such that the mere existence of the relationship of validating purport between laws 
is sufficient to constitute the laws of a single system. This would not of course re
fute the conventional pluralist for it is not in this sense of 'system' that he asserts 
that international law and municipal law are separate systems. 
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single system, with its corollary that international law and 
municipal law necessarily constitute such a system. Kelsen 
asse rts that this is a 'postulate of legal theory ' .27 'The unity 
of national law and international law is an epistemological 
postulate. A jurist who accepts both sets of valid norms must 
try to comprehend them as parts of one harmonious sys
tem.  '28 This postulate is frequently referred to in the termin
ology of logical necessity. 'It is logically not possible to 
assume that simultaneously valid norms belong to different 
mutually independent systems . ' 29 

For these assertions I have identified only two arguments. 
Neither need occupy us long. The first argument reduces to 
the contention that all that is law forms a single system be
cause there is a form of  knowledge ( 'jurisprudence ,3o or 'con
naissance juridique '3 1 ) or a science of law which studies both 
international law and municipal law as falling under the single 
description 'valid laws ' and thus represents 'its object ' as a 
unity. Kelsen expresses this argument in the following words : 

[The] pluralistic construction is untenable if both the norms of inter
national law and those of the national legal orders are to be considered 
as simultaneously valid legal norms . This view implies already the epis
temological postulate : to understand all law in one system . . .  as one 
closed whole. Jurisprudence subsumes the norms regulating the relations 
between states, called international law, as well as the national legal 
orders under one and the same category of law. In so doing it tries to 
present its object as a unity. 32 

Surely we might as well attempt to deduce from the existence 
of the his tory of warfare or the science of strategy that all 
wars are one or all armies are one. 

The second argument really shows that Kelsen 's argument 

2 7  GT, 3 73 .  
2. Ibid . 
•• GT, 363.  
30 PTL ,  328 .  
31  TP, 430 
32 PTL ,  328 .  Professor J .  L. Mackie has pointed out to me that Kelsen's claim 

that there can only be one system of valid laws resembles Kant's claim that there 
is only one space. 'For • • •  we can represent to ourselves only one space ; and if we 
speak of diverse spaces , we mean only parts of one and the same unique space' 
(Critique of Pure Reason A25) .  I have the impression that underlying Kelsen's 
theory of law there is the assumption that there is a single 'normative space' which 
must be describable by a consistent set of 'rules in a descrip tive sense'. (See infra , 
3 27  ff. )  
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for the necessary unity of valid law i s  dependent on his the
sis that there can be no conflicts between valid laws , for he 
says : 

If there should be two actually different systems of norms , mutually in
dependent in their validity . . .  both of which are related to the same 
object (in having the same sphere of validity) , insoluble logical contra
diction between them could not be excluded. The norm of one system 
may prescribe conduct A for a certain person, under a certain condition , 
at certain time and place . The norm of the other system may prescribe, 
under the same conditions and for the same person� conduct non A. This 
situation is impossible for the cognition of norms . 3 

Of course this does not deal with the possibility that there 
might be two legal systems simultaneously e ffective in differ
ent territories in which the possibility of conflicts is excluded 
because the constitution of  each system s ecured that what 
Kelsen calls 'the sphere of validity ' of the laws of each system 
should be different .  The laws of the two systems should be 
different. The laws of the two systems might ,  for example , ac
cording to their constitutions apply to conduct in different 
territories . Kelsen asserts34 that such a limitation would have 
to be imposed by a single superior law to which both systems 
with limited scope would be subordinate and with which they 
would form a single system. But he does not support this 
assertion with any arguments , and it is difficult to see why it 
should not just be the case that two communities chose in
dependently to adopt constitutions limiting the scope of the 
laws in this way. However ,  the argument from the alleged im
possibility of conflict, though it does not cover this case ,  re
mains Kelsen 's only remaining argument for the necessary 
unity of all valid law.35 I examine the thesis that conflict be
tween valid laws is impossible in the next section . 

33 GT. 408. 
34 C T, 407 8 .  
3 '  Quite apart from its failure t o  cover the case mentione d,  this argument for 

the necessary unity of all valid law in one system is incomplete,  even if conflict 
between valid laws is ( contrary to the argument of the next section) admitted to 
be logically impossible. To complete the argume nt it would have to be shown 
that what Kelsen calls 'insoluble logical contradictions', which he thinks migh t  
arise in t h e  case o f  t w o  independent systems , could not arise in the case of one 
system .  
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II. THE 'NO CONF LICTS ' THEORy36 

Kelsen claims that in spite of  appearances there really are no 
conflicts between international law and municipal law. He 
admits that if there were such conflicts the monistic theory 
that international law and municipal law form one system 
could not be sustained :  indeed he says the absence of conflict 
is the 'negative criterion'37 of the unity of international law 
and municipal law in a single system. If, however, there were 
such conflicts the result would be, according to Kelsen , not 
that international law and municipal law would constitute 
separate systems of valid laws , as the conventional 'pluralist '  
holds ; instead we would have a choice between treating inter
national law as valid while ignoring any conflicting rules of 
municipal law, or treating a system of muncipal law as valid 
while ignoring any conflicting rules of international law. This 
is , according to Kelsen, actually the position with regard to 
laws and morality :  when their norms 'conflict we have a 
choice between treating the legal rules as valid,  ignoring con
flicting moral norms , or treating moral norms as valid, ignor
ing any conflicting laws .38 

Before we can evaluate these somewhat surprising doctrines 
it is plainly necessary to canvass some preliminary questions. 
What is it for laws or systems of laws to conflict? How is a 
conflict between laws related to logical inconsistency or con
tradiction? Unfortunately, Kelsen 's own analysis in his books 
of the notion of conflicts between laws and norms consists 
only of a few scattered observations ,  though what he has to 
say touches upon some important and indeed controversial 
logical issues .  This is not the place for · full investigation of 
these issues , but in my statement and criticism of Kelsen 's 
doctrines I will use ,  as undogmatically as I can, some relatively 
simple dis tin�tions which have been drawn by writers on 

36 This section is concerned with Kelsen's views on conflicts as expounded in 
G Tand PTL .  In a later essay on 'Derogation' in Essays in Honour of Roscoe Pound 
(New York 1 962)  Kelsen admits the logical possibility of cQnflicting valid norms. 
He does not however explain why he has abandoned his previous views or refer to 
the exposition of them in GT and PTL .  Nor does he withdraw or modify the 
monistic theory of international law and municipal law expounded in these books. 
See, for an examination of this phase of  Kelsen's thought, A. G.  Conte, 'In Margine 
All'Ultimo Kelsen' in Studi Giuridici (S tudia Ghisleriana, Pavia, 1 967 ) ,  1 1 3 .  

3 7  PTL ,  328.  
38 GT, 4 1 0 ; PTL ,  329. 
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deontic logic and the logic of imperatives , who have con
cerned themselves with similar questions about conflicts . 

(A) Conflict as the logical impossibility of joint conformity 
Many writers favour the idea (which seems intuitively accept
able) that conflict between two rules requiring or prohibiting 
actions is to be understood in terms of the logical possibility 
of joint obedience to them. Two such rules conflict if and 
only if obedience to them both ( 'joint obedience ') is logically 
impossible. The crudese9 case of such a conflict are rules 
which respectively require and forbid the same action on the 
part of the s ame person at the same time or times. The logical 
impossibility of joint obedience may be exhibited in the fol
lowing way.40 For any rule requiring or prohibiting action , 
we can form a statement (an 'obedience s tatement ') asserting 
that the action that is required by the rule is done , or the 
action prohibited by the rule is not done. Two such rules con
flict if their respective obedience statements· are logically in
consistent and so cannot both be true . Thus ( to take one of 
Kelsen 's examples) ,  suppose one rule requires certain persons 
to kill certain other human beings , and another rule prohibits 
the same persons from killing the same other human beings , 
the obedience statements corresponding to those  rules would 
be of the general form, 'killing is done ' ,  and 'killing is not 
done ' . Of  course , before we can determine whe ther two state
ments of this general form are logically inconsistent or not , 
they would have to be filled out with specifications of the 
agents and victims and times to which the rules , explicitly or 
implicitly, related .  If the same agents are required by one rule 
to do , and by another rule to abstain from , the same action 
at the same time this will be reflected in the corresponding 
obedience s tatements which would be logically inconsistent . 
Joint obedience to the rules would be logically impossible. 

It is to be observed that this definition of  conflict between 
rules leaves entirely open the question whether or not it is 

30  Crude, since most cases of conflict between two rules arise because some 
contingent fact makes it impossible only on particular occasion to obey them 
both, and not because the rules by explicitly forbidding and requiring the same 
action are such that on no occasion could they both be obeyed. 

40 See B .  A . O. Williams , 'Consistency and Realism', Proc. A ristot. Soc. 
Suppl. xxxix ( 1 965) ,  1 03 .  I am much indebted to this lucid account of the 
logical issues involved. 
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logically possible for two conflicting rules to coexist as valid 
rules either of the same or different systems .  To most people 
it would certainly seem possible for a law of one legal system 
made by one set of legislators to conflict with the law of 
another legal system made by another set of legislators ; and it 
would perhaps seem equally obvious that one such law could 
conflict with some moral rule or principle. Joint obedience to 
these rules would be logically impossible,  but their coexistence 
as valid rules would be logically possible .  Further, though it 
would certainly be deplorable on every practical score if laws 
of a s ingle legal system conflicted and the system provided no 
way of resolving such conflicts , it is still far from obvious that 
even this is a logical impossibility. So far as the nature and 
logical possibilities of conflict are concerned , there seems little 
difference between rules requiring and prohibiting action and 
simple second person orders and commands addressed by one 
person to another. Two such orders ( 'kill ' and 'do not kill') 
conflict if joint obedience to them is logically impossible , and 
this can be shown in the form of  logically inconsistent obedi
ence statements . But it is certainly logically possible for con
flicting orders to be given by different persons to the same 
person, and though we might think a person who gave incon
sistent orders at short intervals to the same person mad or split
minded or lacking a coherent will and perhaps in need of 
clinical attention , such situations do not seem logically im
possible. In the end no doubt ,  if he insisted on producing 
streams of inconsistent orders and these could not be ex
plained, e .g. by lapse of memory, we should conclude that he 
did not understand what he was saying, and might well refuse 
to classify what he said as constituting orders at all . 

In one important respect, however, which is relevant to 
Kelsen's theory, conflict between laws and other rules is more 
complicated than conflict between such simple orders . Laws 
and rules ,  as Kelsen acknowledges ,4 1 instead of requiring or 
forbidding action, may either expressly permit action , or by 
not forbidding them, tacitly permit them ; and it is clear that 
there may be conflicts between laws that forbid and laws or 
legal systems that expressly or tacitly permit .  To meet such 

41 PTL , 16. Kelsen described such permissive rules (express or tacit) as 'nega
tive regulation' of conduct, and distinguishes a positive sense of permission when 
rules pro�ibit interference with another's conduct. 
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cases, we  should have to  use not only the notion of  obedi
ence , which is appropriate to rules requiring or forbidding 
action, but the notion of acting on or availing oneself of a 
permission. We might adopt the generic term 'conformity ' 
to comprehend both obedience to rules that require or pro
hibit and acting on or availing oneself of permission , and we 
could adopt the expression 'conformity statements ' to cover 
both kinds of corresponding statement. In fact, the conform-· 
i ty statement showing that a permissive rule (e .g. permitting 
though not requiring killing) had been acted on will be of the 
same form as the obedience statement for a rule requiring the 
same action (killing is done) . So if one rule prohibits and 
another rule permits the same action by the s ame person at 
the same time ,  joint conformity will be logically impossible 
and the two rules will conflict.42 

(B) Conflict and logical inconsistency 
Kelsen would I think accept such a definition of conflict be
tween rules in terms of the logical impossibili ty  of joint con
formity. Certainly his few examples of conflicting rules and 
of  what he sometimes terms 'opposite ' or 'incompatible '  be
haviour are consistent with this , and he makes at leas t  one 
passing though informal reference to what is in substance the 
joint conformity tes t of conflict .43 But Ke1sen 's account of 
the connection between conflict between norms and logical 
inconsis tencies is different and more controversial . For his 
doctrine as expounded in his books is that the s tatement that 
two valid norms conflict is or entails a contradiction ; for 
Kelsen it is a logical impossibility that there should coexist 
valid but conflicting norms either of the same  or different 
systems .  And it is not merely the case for him that joint con
formity to them is logically impossible.44 

Kelsen's arguments for these conclusions depend on the use 
which he makes of a distinction (itself important and illumi
nating) between laws made or applied by legal authorities , e .g. 

42 PTL ,  1 8 ,  but note tex t o f  TP (n.  3 supra) ; PTL , 25, 205 .-
43 The 'joint conformity' test of conflict is applicable only to rules all or all 

but one of which require or prohibit action. Permissive rules cannot con flict, but 
j oint conformity with two permissive rules may be logically impossible ( e .g. 'Open
ing the window is permitted ' ; 'Shutting the window is permitte d ' ) .  I am indebted 
to Professor J. L. Mackie fo r this point. 

44 GT, 409 ; PTL ,  Ul, 205-8,  329 .  
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statutes o f  a legislature, which cannot be either true or false, 
and a class of s tatements describing the content of laws , which 
Kelsen called 'legal rules in a descriptive sense '  and which can 
be  either true or false. These rules in a descriptive sense are of 
the following general form : 'according to a certain positive 
legal order a certain consequence ought to take place ' or 'ac
cording to a certain legal norm something ought to be done 
or ought not to be done'. In such s tatements 'ought' according 
to Kelsen is used in a descriptive sense,  and I shall refer to 
such s tatements as 'descriptive-ought statements ,.45 

A simple illus tration of this doctrine is as follows. If there 
exists a legal order, e.g. the English legal system, and among 
its duly enacted laws there is a s tatute requiring under certain 
penalties men on attaining the age of twenty-one to report 
for military service,  these facts constitute part of the truth 
grounds for the descriptive-ought s tatement 'according to 
English law the following persons . . .  ought to report for 
military service . . . ' . If there is such a law the descriptive 
ought statement is true ; if there is not, it is false. Three things 
however should be borne in mind when considering Kelsen 's 
descriptive-ought statements . 

1 .  'Ought' is used by Kelsen in a special , wide sense , so that 
'ought' statements include not only descriptions of laws that 
forbid or require action, but also those that des cribe laws or 
legal systems which expressly or tacitly permit actions . 'Ought ' 
in Kelsen's usage is a kind of deontic variable ranging over 
what he terms prescrip tions ( or commands) , p ermissions and 
authorizations .46 . 

2 .  Descriptive-ought statements are not confined to the 
law. S imilar statements , similarly capable of truth or falsity, 
may be made concerning non-legal, e .g. moral norms : 

L'ethique decrit les normes d 'une morale determinee , elle nous enseigne 
comment nous devons nous conduire selon cettc; morale, mais , en tant 

45 PTL , 7 3 ,  78 .  The corresponding term in TP is 'proposition de droit' as dis  
tinguished from 'norme juridique' ;  and in the original German is 'Rechstatz' as 
distinguished from 'Rechtsnorm'. In the long note to TP, 99 ( omitted by the trans· 
lator in PTL ) ,  Kelsen cites SigWart in support of the notion of 'ought in a descrip  
tive sense'. Cf. the similar views of von Wright on normative statements in Nonn 
and A ction (London 1963) , 78 ff. ; d. Castaneda on 'deontic assertables' in 
'Actions ,  Imperatives and Obligations ', hoc. Aristot. Soc. Ixviii ( 1 967-8 ) ,  25.  

46  PTL , 5 . 
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que science , elle ne nous prescrit pas de  nous conduire de  telle ou  telle 
far,; on. Le moraliste n 'est pas l 'autorite morale qui pose les normes qu 'iI 
d ecrit en propositions normatives.47 

3 .  The words which appear at the beginning of the formu
lation of descriptive-ought statements in the above quotations 
( 'according to a certain positive legal order') and the words 
'selon cette moral [ determinee ] "  are important for the fol
lowing reasons .  Kelsen has sometimes been accused of holding 
a metaphysical belief that there is a realm of 'ought '  ( includ
ing the 'ought ' of  legal rules ) which is not man-made , but 
awaits man's cognition or discovery , and of b elieving that i t  
i s  this realm of  ought, over and above the world of  facts ,  that 
true descriptive·ought s tatements describe .  Against such 
critics , Kelsen insists that for him all norms are made and 
not merely discovered by human beings , and although, given 
the existence of p ositive legal orders or systems, true descrip
tive s tatements can be made about their content in the form 
of ought statements, the truth of such statements is not 'ab
solute ' but relative48 to the particular legal system or order 
concerned. Indeed it  could be argued in support of Kelsen 
that so long as we bear in mind this essential relativity to a 
given system his account of descriptive-ought s tatements clari
fies a certain kind of  discourse frequent among lawyers . Law
yers often ask such questions as 'What is the legal position 
with regard to military service? ' ,  and tender in answer to such 
questions such statements as 'Men on attaining the age of 2 1 
must report for military service ', and regard the answers as 
true or false .  There is frequent occasion for lawyers to  de 
scribe what they might call the 'legal position ' in relation to  
some subject without referring t o  the particular enactments 
or regulations or o ther sources of the relevant law, though of 
course it would be  always understood that the 'legal position ' 
thus described is that arising under the laws of a particular 
system, and a more accurate formulation would make this 
explicit by including such words as 'according to English 
law . .  . ' . 

The immediate relevance of Kelsen 's de scriptive-ought 

4 7  TP, 99, note ( omitted from PTL).  
48 PTL ,  1 8 .  



3 3 0  FOUR LEGAL THEORISTS 

statements to the ques tion of conflicts between laws can be 
seen fro m  the following quotation : 

Since legal norms , being prescriptions ( that is commands , permissions , 
authorisations) , can neither be true nor false the question arises : How 
can logical principles especially the Principle of the Exclusion of Con
tradiction and the rules of inference be applied to the relation between 
legal norms if, according to traditional views , these principles are appli
cable only to assertions that can be true or false? The answer is : Logical 
principles are applicable indirectly to legal norms to the extent that they 
are applicable to rules of law which describe the legal norms and which 
Can be true or false . Two legal norms are contradictory and can there
fore not both be valid at the same time if the two rules of law that de
scribe them are contradictory . . . 49 

Kelsen e xplains several times that descriptive-ought statements 
describing two legal rules requiring what he terms 'opposite ' 
behaviour would be of the form 'A ought to be ' and 'A ought 
not  to be' ,  and statements of this form referring to actions to 
be done by the same agents at the same time are said by 
Kelsen to 'contradict each other ' ,50  and their joint assertion is 
said to b e  meaningless : 'to say that A ought to be and at the 
same time ought not  to b e  is just  as meaningless as to say that 
A is and at the s ame time that it is not' .S I Accordingly, it  is a 
logical impossibility for two such rules to be valid : only one 
of them can be regarded as valid. Kelsen thus speaks through
out his books as if conflicts between laws were a form of 
logical inconsistency , s o  that it is  logically impossible that 
conflicting rules should coexist and not merely that joint con-
formity with them is logically imp ossible.  

. 

KeIsen's arguments raise a host of difficulties ;52 fortunately 
not  all of  them need detailed consideration here . We may 
waive for the moment (while noting for later use) the objec
tions that if  'A ought to be'  and 'A ought not to be ' are logi
cally inconsis tent they are not, as Kelsen says , contradictory 
but c ontraries.  The c ontradictory of 'A ought not to be done ' 
is 'it is not the case that A ought not to be done ', and two 
ought-statements of this form would describe not two rules 
that require and prohibited the same action , but two rules ,  

., PTL ,  74. 50 PTL , 206. 51  Ibid. 
5.  Among these difficulties , much in need of  exploration, is the determination 

of the meaning for Kelsen of 'valid'. Sometimes he writes as if to say that a norm 
is 'valid ' ,  is to say that it is a final and uniquely correct s tandard of conduct and 
so excludes the validity of conflicting norms , e.g. C T, 4 1 0 .  
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one o f  which prohibited and the other o f  which permitted the 
same action. But apart from this ,  it  is not a self-evident truth 
of logic that 'A ought to be done ' and 'A ought not to be 
done ' , even if they describe rules of the sa m e  sys tem , are logi
cally inconsistent at all. Certainly some argument is required 
to show that they are. No doubt,  if we assume certain prem
ises (namely 1 .  'ought '  implies can ,  and 2. 'A ought to be done 
and A ought not to be done'  entails 'A ought b oth to be done 
and not to be done ') it would then follow that 'A ought to be 
done' and 'A ought not to be done ' cannot logically both be 
true.53  It  is also of course p ossible to define 'ought '  in such a 
way that 'A ought to be done ' entails 'it is not the case that 
A ought not to be done ' ;  but it is worth noting that logicians 
of  repute in constructing systems of dean tic l ogic have al
lowed for the possibility of conflicting obligations ( 'one 
ought to do A '  and 'one ought not to do A ') . There seems no 
formal inconsistency in such a notion , and a logical calculus 
which is out to catch the logical properties of actual human 
codes of behaviour should not rule out such p ossibilities of 
conflict in advance by taking it as an axiom that 'one ought 
to do A '  entails that it is not the case that one ought not to 
do A .54 . 

It is n ot necessary, however, in order to assess Kelsen 's the
sis that international law and municipal law cannot conflict, to 
p ress the point that conflict even between laws o f  the same 
system is not a logical impossibility. For Kelsen 's arguments 
that there can be no such conflicts between international 
law and municipal law are intended by him to be indepen
dent of the thesis that they form one sys tem .55  Kelsen 's 
arguments for the possibility of conflicts tum entirely on his 
view of the logical relations between the descriptive-ought 
statements describing c onflicting laws , and his  arguments seem 
to be vitiated by a simple error. He disregards the important 
fact that, as he had previously himself observed, descriptive
ought statements when true are true only relatively to the 
systems that they describe, and accurately formulated, should 

S3 See Williams, loco cit. n. 40 supra. 
S4 See for a clear discussion of this point E. J .  Lemmon, 'Deontic Logic and 

the Logic of Imperatives', Logique et Analyse ( 1 965) , esp . 45-5 1 .  ss  His position is that if there were such conflicts we could not regard inter
national law and municipal law as one system,  and absence of conflict is the 
negative criterion of unity of system. See 3 24 supra. 
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be prefixed with such words as 'according to English law' .56 
Hence if we were to concede for the sake of argument that 'A 
ought to be '  and 'A ought not to be '  are, as Kelsen claims , 
logically inconsistent,  or that laws of the same system could 
not conflict, it would not follow, nor is it the case ,  that 
descriptive-ought statements of the form 'according to inter
national law A ought to be ' and 'according to English law A 
ought not to be' are logically inconsistent . Indeed there seems 
no reason at all , once the relativity of descriptiv�-ought s tate
ments is borne in mind, for thinking that two s tatements of 
this form cannot both be true . Since Kelsen therefore has 
given no satisfactory reason for saying that international law 
and municipal law form one system, there seems nothing ' to 
support the thesis that their rules cannot conflict. 

(e) The weaker version of the 'no conflict ' theory 
With the se rather top-heavy but necessary preliminaries we 
may turn to the evaluation of Kelsen 's claim that there are 
in fact no conflicts between valid rules of international law 
and municipal law. His proof that there are no conflicts be
tween international law and municipal law takes the following 
form. 57 According to a conventional 'pluralist '  theory, a con
flict between international law and municipal law arises if a 
state enacts a s tatute which is incompatible with a provision 
of a treaty to which it is a party, and which is valid according 
to international law. He cites as an example the case of a 
treaty between two states ,  which I shall call A and B .  The 
treaty provides that the members of a minority group in the 
population of a State B should have the same political right 
as the majority. If in State B a law is enacted depriving the 
minority of all political rights notwithstanding the treaty, 
conventional pluralist theory would claim that here the 
statute , valid according to the law of State B,  and the treaty, 
valid according to international law, conflicted :  it would be 
impossible to comply both with the treaty and with the 
statute , for this would be both to allow and not to allow 
the minority to exercise certain rights . 

Ke1sen argues that to regard such cases in this way is to mis
interpret the rules of international law according to which 

56 E.g. PTL ,  73 ,  205. 57  PTL,  330. 
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such treaties are binding on  states . Such rules make the enact
ment by a state of s tatutes ,  which are incompatible with the 
terms of a valid treaty to which it is a party, an offence or 
delict under international law, exposing the state to the sanc
tions of international law. But though the enactment  of such 
a statute is forbidden by international law, once enacted it is 
none the less valid even according to international la w ( though 
illegally enacted) , and does not conflict with the rules of in
ternational law relating to treaties ; for their true force is  ex
hausted in making the enactment by the s tate of such a statute  
illegal,58 i . e . ,  a delict or offence against international law. In 
other words , the rule of international law does not seek to 
determine directly the content of state statutes,  but only the 
legality or illegality of their enactment. There is therefore no 
conflict between the rule of  international law, s o  interpreted , 
and the statute , though the latter's enactment violates the 
rule. Kelsen cites , as a parallel , one interpretation of consti
tutional provisions protecting fundamental rights in those sys
tems of municipal law which contain no provision for judicial 
review or for the nullification of statutes which are uncon
stitutional because they violate the fundamental rights which 
the constitution purports to protect. Instead of judicial review 
the constitution, in such cases , is interpreted as making of
ficials or legislators liable to punishment for their part in the 
enactment of such unconstitutional statutes. In such cases 
the constitution does not directly determine the content of 
s tatutes ,  but only the legality of their enactm ent; and there 
is no conflict between the constitution so interpreted and the 
s tatute which remains valid though its enactment constitutes 
a punishable offence under the constitution. 

This argument is ingenious, but even if we concede the sug
gested interpretation of the rules of international law relating 
to treaties it does not ,  in fact, banish conflict between inter
national and municipal la"w; it merely locates such conflict at 
a different point and shows it to be a conflict not between 
rules requiring and prohibi ting the same action ( the treaty and 
the statute) but between rules prohibiting and permitting the 
same action, i .e . ,  the enactment of the statute .  I t is a conflict 
of  this latter form tha.t arises when a state enacts a statute in 

58 PTL ,  3 3 1 ; cf. PTL,  274. 
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violation of i ts treaty obligations , i f  its enactment is an of
fence according to international law, but is not so according 
to municipal law. There are certainly many systems of munic
ipal law, among them the English, according to which it  is not 
an offence to enact or procure the enactment of any statute , 
and so this is permitted. It is logically impossible to conform 
(in the wider sense of this expression noted  above) both to the 
permissive rule of municipal law permitting the enactment of 
any s tatute and the rule of international law relating to treat
ies which (if we accept Kelsen 's interpretation of them) pro
hibits such an enactment and makes it an offence or delict .  
This being the case, even if we accept Kelsen 's interpretation 
of the rules of international law, this does not establish that 
they do not conflict with municipal law.s9 

III . MEMBERSHIP OF A LEGAL SYSTEM 

In this concluding section I shall try to distil from the above 
criticisms of Kelsen some more constructive points that may 
help our understanding of the concept of a legal system and 
of the criteria of  the membership of different laws in a single 

sg It  is to be observed that throughout this section I have ignored, as Kelsen 
himself does , an argument in favour of the weaker fonn of the 'no conflict' theory 
which would be available if his own controversial interpretation of all laws as 
'sanction-stipulating nonns ' addressed to organs or officials detennining the con
dition under which sanctions 'ought'  to be applied were taken seriously. Accord
ing to this interpretation 'only the coercive act functioning as a sanction ought to 
be' (PTL , 1 1 9 ) ,  i.e., the only persons who 'ought' to do anything according to law 
are the 'organs' or o fficials, and what they 'ought' to do is to apply sanctions if 
the conditions stated in the law are fulfilled. Since in different states these organs 
or officials are different persons , no conflict would ever arise between the laws of 
different states :  joint confonnity to the laws would always be possible. Thus, even 
if laws of State A stipulated that sanctions ought to be applied by its officials to 
certain persons in the event of their doing certain specified actions, and the laws 
of State B forbade the application by its officials of sanctions under those same 
conditions, no conflict would arise since the officials of the two states would be 
different perso ns. Similarly, since the sanction-applying agencies in international 
law are (according to Kelsen) the representatives of the states against whom a 
delict or o ffence has been committed , whereas the sanction applying agencies of 
a state are its own officials , no conflict could arise. There is nothing in Kelsen's 
accounts of what it is for laws to conflict which excludes this argument. I do not 
myself accept Kelsen's interpretation of law as sanction�tipulating norms and so 
would not regard this argument as sound. Kelsen might also have used as an argu
ment in support of the 'no conflicts' theory his own (in my view erroneous) doc
trine that the legal 'ought' must (to avoid a vicious regress ) have the sense of 
'permitted' or ' authorized '  rather than 'commanded' (PTL , 25).  
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system. I certainly am not able to advance a comprehensive 
analysis of these difficult notions . Such an analysis is, as I 
have said, part of the still unfinished business of analytical 
jurisprudence and I am not yet competent to  finish it . Yet 
the general form or direction of such an analysis may per
haps be at least glimpsed from what follows . 

(A) Recognition and validating purport 
Let us reconsider that relationship between laws which I 
called the relationship of validating purport, and recall the 
Soviet Laws Validity Act , which I dreamed up in order to  
exhibit the absurdity of the view, which Kelsen seems to 
share , that this relationship i s  sufficient to make the laws be
tween which it holds members of the same legal system. I ar
gued that this view is absurd because the Soviet Laws Validity 
Act, though it purports to validate the law-making operations 
of Soviet legislators , would not be recognized by the Soviet 
law-identifying and law-enforcing agencies as having any bear
ing on the validity of Soviet law. Without such recognition ,  
w e  can only say the Soviet Laws Validity Act purports to 
validate the laws of the USSR,  or that according to English 
law, or for the purposes of English law, S oviet law is a subor
dinate part of the English legal system ; We cannot ,  unless there  
is such recognition, say that the validity of  the laws of the 
USSR is derived from the Soviet Laws Validity Act, or that 
the law of the USSR and the UK form parts of a single system.  
Perhaps some qualification i s  needed of  this last  point .  No 
doubt we could collect together all laws between which the 
relationship of validating purport holds , irrespective of the 
legal system from which they come , and call the group of laws 
so collected 'a single legal system' .  This would be to intro
duce a new meaning for the expression 'legal system ' ;  for a 
group of laws linked together solely by the relationship of 
validating purport would not correspond to the concept of a 
legal system that lawyers and political theorists or any serious 
thinkers about law and politics actually use . The new defi
nition would have very little utili ty and would be retrograde if  
it displaced the existing sense of a legal sys tem, and so  barred 
us from saying that the laws of the UK and the USSR belong 
to different systems, notwithstanding the exis tence of the 
Soviet Laws Validity Act . 'Systems ' of laws constructed solely 
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o.ut o.f the relatio.nship o.f validating purpo.rt wo.uld igno.re the 
dividing line intro.duced by the idea that reco.gnitio.n by the 
law-identifying and law-enfo.rcing agencies effective in a given 
territo.ry is o.f crucial imp o.rtance in determining the system 
to. which laws belo.ng. It is surely o.bvio.us that these dividing 
lines eQuId no.t be igno.red by any fruitful legal o.r po.litical 
theo.ry. To. deny their impo.rtance wo.uld be tantamo.unt to. 
denying the impo.rtance to. lawyers and po.litical theo.rists o.f 
the divisio.n between natio.n states . 

(B) The indt"viduation of laws 
When we turn o.ur attentio.n away fro.m the relatio.nship o.f 
validating purpo.rt to. co.nsider ho.w the idea o.f reco.gnitio.n by 
co.urts o.r o.ther identifying agencies effective in different terri
to.ries is used to. dis tinguish between legal systems ,  and as a 
criterio.n o.f membership o.f laws in a single system, some im
po.rtant po.ints thrust themselves upo.n us . Fo.r example, an 
impo.rtant co.ntrast no.w emerges between two. different ways 
o.f individuating o.r distinguishing between different laws. On 
the o.ne hand, we may individuate o.r distinguish a law simply 
by referring to. its co.ntent ( e.g. , as 'the law making the Po.s
sessio.n o.f LSD a criminal o.ffence ') . Ho.wever, since the idea 
o.f two. different laws with the same co.ntent is perfectly intel
ligible we may, and so.metimes actually need to. , individuate 
o.r distinguish laws no.t o.nly by their co.ntent ( i .e. by what the 
laws say o.r provide) but also. by reference to. their autho.rs , 
mo.de o.f enactment, and date (e .g. , as ' the law making Po.s
sessio.n o.f LSD a criminal o.ffence enacted by the British Parlia
ment o.n 30 December 1 9 6 7 ' ) .  

The relevance o. f  this t o.  o.ur present pro.blem i s  as fo.llo.ws . 
The relatio.nship o.f validating purpo.rt is a relatio.nship between 
the co.ntent o.f tho.se laws that purpo.rt to. validate o.ther laws 
o.r law-making o.peratio.ns and tho.se �ther laws o.r o.peratio.ns . 
The mo.st impo.rtant examples o.f this relatio.nship are laws 
that co.nfer po.wers to. legislate upo.n perso.ns o.r bodies o.f per
so.ns . The simplest example o.f such po.wer-co.nferring laws is a 
law co.nferring po.wer upo.n an. . individual X (a mo.narch o.r a 
minister) to. make laws o.r regulatio.ns . The law co.nferring such 
po.wer in e ffect says 'the laws which X enacts are to. be o.beyed'. 
In Kelsen 's termino.lo.gy, such a law co.nferring legislative 
p o.wer 'au tho.rizes '  X to. create new laws , and X's enactment is 
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' a  law-creating act o r  event', while the  laws created by  X are 
said to 'derive their validity' from the law conferring the legis
lative power which is 'the reason for their validity' .  Clearly in 
such cases if a law conferring legislative power is to be  a 
reason for the validity of  other laws it is necessary that the 
description of those other laws ( in this case 'enacted by X') 
should correspond to the description used in the law confer· 
ring the legislative power (e .g. , 'laws enacted by X are to be 
obeyed') . In order that the relationship of validating purport 
should hold between the law conferring the power and the 
enacted laws, this correspondence is not merely necessary but 
is sufficient. But, as I have argued above, though this is nec
essary, it is not sufficient to show that the laws made by X 
actually do derive their validity from the law purporting to 
confer upon X the power to make laws . What is needed in 
order that we may move from 'This law purports to vali
date laws enacted by X' to 'The laws enacted by X actually 
derive their validity from this law'  is that the courts or law
identifying agencies of the territory concerned should recog
nize a particular law purporting to confer powers on X and 
treat it as a reason for recognizing also the laws it purports to 
validate . But in . answering the question whether this law is so 
recognized, we must identify it not by its content alone as 
we did when we were concerned only with the relationship 
of validating purport, but by its authors or mode of creation 
or date or all of these.  We must, in other words , shift our 
attention from the content to these other individuating ele
ments. That this shift in attention is necessary is evident from 
the following considerations . The actual constitution of the 
USSR and the Soviet  Laws Validity Act may have precise ly 
the same content, and both have the relationship of validat
ing purport to the law-making operations of the Soviet legis 
lature. But the Soviet courts would distinguish between 
them ; and in recognizing, not the Soviet Laws Validity Act,  
but only the Soviet constitution, as relevant to the validity of 
Soviet laws and belonging to the same system as those laws , 
they distinguish between them by such individuating factors 
as I have described above , notwithstanding the identity of 
content. 
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(C) Derivations of validity and criterion of membership 
These considerations show that in considering whether two 
laws belong to the same system or different systems we can
not use as our criterion of belonging to the same system the 
fact that one of them derives its validity from the other. This 
is so because until the question of membership is settled by 
the independent test of recognition we cannot discover 
whether one of the laws does derive its validity from the other. 
We can only know that one purports to validate the other. 
The criterion of membership of laws in a single system is there
fore independent of and indeed presupposed when we apply 
the notion of one law deriving validity from another. Only 
when we know that the Soviet constitution is recognized by 
the Soviet courts as a reason for recognizing laws enacted in 
accordance with its provisions , and so belongs to the same sys
tem as those laws , are we in a position to state that the latter 
derive their validity from the former. Until we know that the 
constitution is so recognized all we can say is that this con
stitution, like the Soviet Laws Validity Act, purports to vali
date such laws . 

(D) The basic norm as a criterion of membership 
Readers of Kelsen will recall that in all the versions of his 
theory he adheres to the view that what unites different laws 
in a single system is the basic norm,60 and it does so  because 
al the positive laws of the system, according to him ,  derive 
their validity directly or indirectly from the basic norm. The 
basic norm, according to Kelsen, unlike all other norms of a 
system, is not a positive or created norm : 61 unlike all the 
other laws of a system (positive laws) it does not derive its 
validity from any other laws. It is a 'presupposed '  norm, which 
is 'the reason for the validity ' of the constitution ; it may be 
formulated as 'one ought to behave as the constitution pre· 
scribes ' ,62 and is presupposed by anyone who regards the 
constitution as a valid norm.63 

Since the basic norm is the reason for the validity of  the 

60 G T, l 1 0,  3 6 7 ; PTL ,  1 95,  20 1 .  6 1  PTL , 1 99 .  . 
62 PTL ,  201 ; its formulation will be different if municipal law is re!�arded as a 

subordinate part of international law. 63 PTL ,  204 n. 72. 
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constitution that derives its validity directly from it , al l  the 
other laws of the system that derive their validity directly or 
indirectly from the constitution derive it indirectly and ulti
mately from the basic norm. Kelsen's view is that laws form 
one system because their validi ty is thus to be traced back 
and derived from one basic norm. If, however ,  as I have ar
gued above, we can only trace back the validity of laws to  
other laws (as distinct from the relationship of validating pur-. 
port) , if we already know by the test of recognition to what 
system the laws belong, it cannot be traceability back to the 
basic norm that tells us to what system laws belong or ac
counts for their unity in a single system.  Again, our hypotheti
cal example makes this clear. The basic norm of  the American 
constitution is (roughly) that the constitution is valid ;  but 
linless we have some independent criterion of what it i s  for 
laws to belong to one system we cannot trace the validity of 
laws back to the constitution and thence to its basic norm ; 
we can only trace relationships of validating purport, and 
these , as we have seen ,  will cut across different legal systems . 
They will link together with the American consti tution not 
only the Soviet Laws Validity Act (supposing it to be enacted 
by Congress ) but all the Soviet legislation that it purports to 
validate. If our sole criterion for membership of the system is 
the traceability of validating purport we cannot break off at 
the dividing line at which we would wish to break off. We can
not, as the Soviet courts do , stop at the Soviet  constitution, 
and ignore the Soviet Laws Validity Act as belonging to a dif
ferent system, although it purports to validate S oviet law ;  we 
have to go on from the laws enacted by the S oviet legislator 
to the Soviet Laws Validity Act and thence to the American 
constitution, and thence to its basic norm; beyond which by 
definition no further relationship of  validating purport i s  to  
be  traced. But the journey i s  fruitless , because i t  shows neither 
that these laws derive their validity from the basic norm nor 
that they belong to a single legal system. 

IV. PROBLEMS OF RECOGNITION 

The p.-evious section, as I have said, constitutes no more than 
a tenta tive account of the appropriate criterion for determin
ing the membership of a legal sys tem and for the individuation 
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of different legal systems . It is plain that the notion of recog
nition that I have stressed will need refinement in different 
directions,  and I shall end by explaining very briefly some of 
the considerations that have caused me to express myself thus 
tentatively. 

1. I have spoken of recognition by the law-identifying and 
law-enforcing agencies effective in different territories . This 
obviously envisages arrangements of modem municipal legal 
systems where there are courts and special agencies for the 
enforcement of law. But we cannot leave out of sight more 
primitive arrangements : there may be no courts and no special
ized enforcement agencies , and the application of sanctions 
for breach of the rules may be left to injured parties or their 
relatives , or to the community at large . International law, at 
least according to Kelsen , is itself such a decentralized system. 
Presumably, in such cases we shall have to use as  our test of 
membership the notion of recognition by the society or the 
community, and certain problems in defining what constitutes 
sufficient recognition will have to be faced. 

2. Even in the case of modern municipal legal systems the 
notion of recognition by a court is not without ambiguities . 
On a narrow interpretation , recognition by a court as a cri 
terion of membership could mean that a rule could not be 
said to belong to a legal system until it had been actually ap
plied by a court disposing of a case .  This interpretation would 
come nearer to Gray 's64 theory and to the doctrine ascribed 
to s ome later American Legal Realists ; but It is surely very un
realistic , for there seems little reason to deny that a statute 
enacted by the legislature of a normally functioning legal sys
tem is a law of the system even before it is applied by the 
courts in actual cases . However, the precise formulation of a 
wider interpretation of the idea of recognition which would 
include rules that courts would apply as well as those actually 
applied would not be uncontroversial . 

3.  All civilized legal systems contain special rules for dealing 
with cases containing a foreign element ( e .g. contrl'!-cts or mar
riages made abroad) . These special rules determine both when 
courts have jurisdiction to try cases with such foreign ele
ments and which legal systems should guide the courts in the 

64 See his Nature and Sources of Law (New York 1909) .  
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exercise of this jurisdiction. These are the rules known as pri
vate international law or conflicts of law, and if we are to 
take account of them the notion of recognition by courts will 
have to be  refined in further different directions . I f  a man 
and his wife whose marriage is  valid according to the laws of 
the country where it  was celebrated travel through many dif
ferent countries , they can be confident that the courts of 
most of  these countries will treat their marriage as valid, at 
leas t as far as the formalities of its celebration are concerned .  
This i s  only one very simple example of  cases where courts of 
one country would be said to recognize and apply the laws of 
another country. Unless the notion of recognition advanced 
above as a criterion of membership is in some way qualified ,  
we  should have t o  draw the conclusion that laws o f  one 
country that are recognized and applied by the courts of 

I another country belong to the legal system of the latter 
country as well as of the former. It is possible to object to 
the language I have use d  in describing such cases , since it may 
be said that when, for example , an English court tre ats a mar
riage solemnized in, say, the Soviet Union, as valid b ecause the 
formalities were those required by Soviet law, though they dif
fer fropl those of English law, it does not really apply Soviet 
law, but applies to the parties before it, a rule similar in con
tent to that which a Soviet court would apply to the parties 
if they appeared before it in a similar case but of purely dom
estic character.65 This would avoid the awkwardness and poss 
ibly misleading character of the assertion that one and the 
same rule was applied by courts of different systems ; but it  
still leaves us without any satisfactory distinction between 
the kind of recognition that courts give to foreign laws in such 
cases involving foreign elements , and the recognition that is 
to be used as a criterion of membership . We need such a dis
tinction, for it seems plain that in some sense of  recognition 
courts do recogrdze foreign laws in cases raising ques tions of 
private international law even if, in deference to the argument 
cited above , we do not say they apply the foreign law, but 
apply a law of their own with a similar content to that of the 
foreign law that they recognize. 

Perhaps this difficulty may be met by distinguishing two 
65  See W. W. Cook, The Logical and Legal Bases of the Conflict of Laws (Cam

bridge, Mass., 1 942) ,  ch. 1 .  
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different sorts of recognition that might be called 'original ' 
and 'derivative '  recognition. In an ordinary case where there 
is no foreign element,  for example , where an English court 
simply applies an English statute , the court does not base its 
recognition and application of the statute on the fact that 
courts of some other country have recognized or would recog
nize it ; this is original recognition. But where , as in cases rais
ing questions of private international law, part of the court 's 
reasons for recognizing a law is that it  has been or would be 
originally recognized by the courts of another country , this 
is derivative recognition of the foreign law. Whether in such 
cases we should say the court applies the law that is thus 
derivatively recognized or only that it applies a law with simi
lar content does not , I think, affect this dis tinction , though I 
have no doubt it needs further elaboration. 

POSTSCRIPT 

See for criticisms and comments : J .  Raz , 'The Identity of Legal Sys
tems ' ,  Th e A u th o rity o f  Law (Oxford 1 9 7 9) ,  7 8 ;  and 'The Purity of the 
Pure Theory ' ,  1 3 8  R evue ln ternatio nale de Ph ilosoph ie 44 1 ( 1 9 8 1 ) .  



Essay 1 6  

Lon L .  Fuller:  The Morality of Law 

This imaginative, original , and thought-provoking book! is 
richly stocked with a variety of themes , many of which de
serve a much fuller treatment than the author  accords to 
them. During several rereadings of the book, my interest 
never for one moment waned, and I am certain that I shall 
return to it to ponder its wisdom and to spur my ever-flagging 
efforts at self-criticism . But I have found and shall find re
reading necessary for other reasons . For though the main 
positions which the author wishes to defend are clearly and 
frequently s tated, and though they are often illustrated with 
suggestive examples and analogies drawn from science or 
economics , it is none the less often difficult amid the author's 
firm and clear assertions of what is right and wrong in juris
prudence to identify any equally firm and clear argument in 
support of these assertions. Yet in saying this I am haunted 
by the fear that our starting-points and interests  in jurispru
dence are so different that the author and I are fated never to 
understand each other's work. So it may be that where I find 
the autru>r's thought obscure it is really profound and out of 
my reach. I wish that I dare hope that where he finds my 
thought misguided it is really, or even merely ,  clear. 

The central theme of the book is the unique virtue of con
ceiving of law and even of defining 'law' as 'the [purposive ] 
enterprise of subjecting human conduct to the governance 
of rules ' .  This large conception of law, admittedly and un
ashamedly, includes the rules of clubs ,  churches ,  s chools , 'and 
a hundred and one other forms of human association' .  The 
outer boundaries of this wide conception cannot be deter
mined from this book with any precision , since the author 
does not give us any account of what 'rules '  are ,. but speaks 
throughout as if the notion of a rule were unambiguous and 
otherwise unproblematic. Indeed, it is clear that the author 
would think it of little importance to determine with any 

I Lon L. Fuller, The Morality of Law (New Haven 1 964).  
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greater precision the boundaries of what is for him 'law'. One 
boundary is , however, suggested by the author when he draws 
attention to the word 'enterprise ' and tells us that for what it 
is worth an intelligible , though not precise or important , line 
between morals and law is that in the latter case, but not in 
the former, the enterprise of subjecting human conduct to 
the governance of rules is made the sphere of 'explicit respon
sibility ' .  

The development of a number of important issues ope�ed 
by the conception of  law as the purposive enterprise of  sub
jecting men to the guidance of  rules is , then , the book's main 
constructive theme . Its polemical theme is the inadequacies , 
indeed the vices , of traditional efforts to distinguish law from 
other forms of social control by reference  to its provision for 
sanctions or the hierarchical structure of its rules or by refer
ence to the notion of formal sources. Approaches such as 
these ,  associated as they are with the names of Austin or 
Kelsen, are not credited even with the virtue of partial insights . 
Nor is there in this book any concession made to the view that 
investigations in to the structure of legal systems and inquiries 
(such as the author's) designed to draw out the implications 
of law as a form of purposive activity are not rivals but com
plementary form� of jurisprudence. So short work is made in 
this short book of some very long books .  

Such then in crudest outline are the author 's constructive 
and destructive themes .  What follows here is my estimate of 
some only of his leading contentions. 

I. THE MORALITY OF  DUTY AND THE 
MORALITY OF ASPIRATION 

The book opens with a contribution to moral philosophy 
which certainly deserves to be assessed as such and not merely 
as a casual b y-product of jurisprudential thought ;  for the first 
chapter is a protest against thinking of morality as a simple 
unitary concept, and makes a detailed plea for the discrimin
ation within morality of different, though related, dimensions 
of assessment of human conduct. The distinction upon which 
the author most insists is that between a morality of duty and 
a morality of 'aspiration' or, as we might say,  of ideals . When 
we judge conduct by reference to the former we apply to it 
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definite, easily formulable rules : we speak in imperative or 
quasi-imperative forms { 'thou shalt not ' ,  or its modern equi
valents} ,  and though deviation from the rules attracts accu
sations and censure ,  conformity with them is not usually a 
matter for praise. We have to do not with the heights of moral 
excellence but rather with a moral minimum. By contrast, 
when we consider human conduct from the point of view of 
the morality of aspiration we bring to bear on it not manda
tory rules but conceptions of the 'Good Life ' ,  of 'what be
seems a human being functioning at his best ' or 'is unbefitting 
a being with human capacities '. Here we praise for attainments 
but do not condemn or accuse, though we may show disdain, 
for shortcomings . 

The author makes many interesting comparisons between 
this divided conception of morality and economics and law. 
The morality of aspiration is compared to marginal utility 
economics, and the morality of duty, with its hallmark of 
reciprocity, to the economics of exchange. It is true that this 
laudable effort to break up excessively monolithic concep
tions of the nature of morality is , as the author notes , not 
new. Indeed, it could hardly be missed by anyone willing to 
attend to the contrast between the common use of black and 
white rule-determined words such as 'right' and 'wrong', and 
the use of comparative scale-determined words like 'good', 
'better', 'bes t ' .  But even if the author has not discovered, he 
has certainly advanced this  more realistic concep tion of mor
ality as comprising dis tinct dimensions of assessment. 

None the less , there is much in this first chapter which must 
puzzle any moral philosopher worth his salt .  First and fore
most there is this : the author 's initial characterization of duty 
ties it very closely to what is 'rationally discoverable ' and ob
jective, as contrasted with the morality of aspiration to the 
higher reaches of which he finds 'subjectivism appropriate' .  
Indeed, he p ours scorn on those who, failing to grasp the dis
tinction between these two moralities , speak as if 'obvious ' 
duties rested on 'some essentially ineffable preference ' .  Yet 
this clear initial picture of duty as rationally discoverable and 
objective is difficult to fit with other things the author says 
about duty. Though for him the morality of duty lays down 
the basic rules without which an ordered society is impossible , 
this does not exhaust its role ; for he notes that moralists may 
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differ as to what range of conduct should fall within the re
spective spheres of duty and the morality of aspiration , and 
he has some fine observations on those moralists who forever 
try to expand the area of duty instead of inviting us to join 
them in realizing some ideal of human nature. But it is not 
clear h ow, given these divergent conceptions of the range of 
duty, the author would apply to it his initial characterization 
of rationally discoverable and non-subjective . Furthermore , it 
is surprising, given this initial characterization , to find the 
author speaking not only of many possible moralities of aspir
ation but also of alternative moralities of duty. Some of these,  
he says , are 'tinctured by an appeal to self-interest' ,  others 
'rest on the lofty demands of the Categorical Imperative ' .  

Similar difficulties arise from the hints ( they are no more) 
of the author's epistemology of morals , i .e . ,  his views as to 
how we know or settle what is our duty, or 'befits beings 
with human capacities ' .  Here he says some mysterious things : 
'When we are passing a judgment of moral duty, it seems ab
surd to say that such a duty can in some way flow directly 
from knowledge of a situation of fact. '  This is contrasted with 
the situation when we apply to conduct a morality of aspir
ation. The contrast is explained by the author as due to the 
fact that before we conclude ' that a duty ought to exis t ' ,  how
ever well we may understand the facts, there will still seem to 
intervene an act of legislative judgment. I think I have some 
glimmer of what the author means by the close connection 
between understanding a person's ideals and our approval and 
disapproval. But I am most perplexed by his references to 
duty as involving 'legislation ' .  Does this mean that duties , in 
spite of their initial characterization as rationally discover
able, and as obvious ,  are after al a matter of choice , even if 
not of 'ineffable preference'? Presumably not, since when we 
pass a moral judgment of duty the author speaks of us as con
cluding that it 'ought' to exist. But does this 'ought' come 
from the morality of duty or the morality of  aspiration, or 
neither? 

I hope that in subsequent editions of this book the author 
may deal with these unclarities ,  s ince they cloud a perceptive 
approach to morality.2  

2 In  addition to  the distinction between duty and aspiration, i t  i s  necessary to 
distinguish between the accepted morality of a social group and the personal or 
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I I .  INNE R A N D  EXTE RNAL MORALITIES OF LAW 

The author deploys his talents for the fashioning of instructive 
allegories in order to introduce a legislator, Rex ,  who fails in 
eight carefully distinguished ways to produce rules apt for the 
guidance of his subjects. Corresponding to these eight forms 
of failure the author then identifies eight 'demands of the 
inner morality of law' which a system of rules should strive 
to satis fy .  Rules should be ( 1 )  general ; (2 )  made known or 
available to the affected party (promulgation) ; ( 3 )  prospec
tive, not retroactive ; (4) clear and understandable ;  ( 5 )  free 
from contradictions ; they should not (6 )  require what is im
possible ; ( 7 ) be too frequently changed ;  finally ( 8 )  there 
should be congruence between the law and official action . 

These eight principles for carrying out the purposive activity 
of subjecting human conduct to rules are designated by  the 
author 'the inner morality of law' ;  his other names for them 
include 'the morality that makes law possible ' ,  ' the special 
morality of law', 'procedural natural law' and 'the principles 
of legality ' . I shall adopt the last , most conventional, desig
nation because, as I shall argue later, the classification of these 
eight principles as a form of morality breeds confusion. It 
should be noted that the force of the word 'inner ' in the 
author's favoured designation is to stress the fact that these 
forms of legal excellence are derived, not from principles . of 
justice or o ther 'external ' moral principles relating to the law's 
substantive aims or content , but are reached s olely through 
a realistic consideration of what is necessary for the efficient 
execution of the purpose of guiding human conduct by rules . 
We see what they are by occupying the position of the con
scientious legislator bent on this purpose , and they are e ssen
tially principles of good craftsmanship . Indeed ,  they are 
compared by the author to principles (he says 'natural laws ') 
of carpentry. They are independent of the law's substantive 
aims just as the principles of carpentry are independent of 
whether the carpenter is making hospital beds or torturer 's 
racks . 

In the detailed dis cussion of  these eight principles of 
legality, the author says some novel and important things . 

critical morality of individuals. 'Duty' may appear in all of these .  See P. F. Straw  
son, 'Social Morality and Individual Ideal ' ,  36 Philosophy 1 ( 1 96 1 ) .  
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Whereas the principle requiring promulgation of the law is , 
for him, a peremptory requirement which can be made the 
subject of definite, easily formulable rules , the remaining re
quirements cannot be thus formalized since their satisfaction 
is very often a matter of degree varying from situation to 
situation ; exceptions are necessary and so  are many compro
mises and adjustments . The author's account of these adjust
ments ( or 'antinomies ' as he calls them) fill what are in my 
opinion the bes t pages of the book, presenting some old 
issues in a welcome new light. He shows ,  for example, how 
exceptions may have to be made to the principle forbidding 
retrospective legislation in order to cure or coun ter violations 
of other principles , as when a law is passed to validate retro
spectively marriages which are invalid because of a failure to 
comply with formalities required by a statute which was itself 
insufficiently promulgated or which specified formal require
ments with which it was not possible to comply at the time 
of the marriages . His general discussion of retroactivity dis
closes the vague borderlines of this concept .  If ex post facto 
criminal s tatutes clearly violate this principle of legality , is it 
equally clear that tax laws violate it by imposing taxes on 
earnings received before the date of their enactment? The 
author shows how even the demand for clarity in the sense of 
the requirement that rules should be understandable by those 
who are  affected by them may conflict with the need for 
those technical systematic elements in a legal s ys tem which 
enable courts to make consis tent applications of the law, and 
which lend to the system its predictability. He also shows how 
the requirement that law should be free from self-contradic
tion needs to be given content over and above the logician'S 
bare veto of rules commanding subjects to do both 'A' and 
'not-A ' ;  and how this content can be' given by constant re
course to the consideration that rules should afford the citi
zen an intelligible guide as to what to do. In the discussions 
of the need for congruence between enacted laws and judicial 
or o ther official action the author develops a theory of in
terpretation of statute which makes interesting comparisons 
between the task of interpretation and that of completing 
an incomplete invention. He exhibits the co-operative nature 
of the task of maintaining the principles of legality in a 
critique of fundamentally unsound forms of legislation such 
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as paragraph 5 of section 4 of the Statute of Frauds which, 
by wrongly supposing that there was some definite relation
ship between the time required to perform a con tract and the 
time when a witness would be called to testify, was t o  produce 
puzzles with no possible solutions .3 

In general ,  the author considers that far greater use could 
and should be made by courts of the principles of legality as 
a relatively objective undisputed part of 'the inner logic ' of 
law. Thus , his theme at some points resembles Professor 
Wechsler's plea for 'neutral principles ' of decision ,4 and he 
argues that instead of excursions into the debatable area of 
'substantive justice ' ,  the Supreme Court might well have dis
posed of cases by reference to the law's 'inner morality' .  It 
was a mistake in the author's view for the Court in Robinson 
v. Californias to have held that a statute making the s tate or 
condition of being a drug addict a crime punishable by six 
months ' imprisonment violated the Eighth Amendment by im
posing 'a cruel and unusual punishment ' .  Instead, the Court 
should have brought the decision within the confines of due 
process on the footing that the criminal law ought to be pre
sented to the citizen in such a form that he could mould his 
conduct by it. 

So far so good. But the author's insistence on classifying 
these principles of legality as a 'morality ' is a s ource of con
fusion both for him and his readers . The objection that the 
description of these principles as 'the special morality of law' 
is misleading because they are applicable not only to what 
lawyers think of as law but equally applicable to any rule
guided activity such as games (or at least those games which 
possess rule-making and rule�applying authorities) would no  

S The author's discussion o f  strict liability is less felicitous . He attempts to 
show that strict liability in criminal law offends against the principle that laws, 
since their purpose is to guide the conduct of men,  should not require what is im
possible. But if strict liability laws are known to those to whom they apply , they 
can guide their conduct just as effectively as laws which make liability to punish
ment dependent on 'fault': It is s trange that though the author treats strict liability 
in tort as a justifiable way of attaching a special surcharge of legal responsibility 
to certain types of conduct, e.g. blasting operations, he seems to treat all s trict 
liability in criminal law as 'commanding the impossible'. But why should it not 
sometimes serve to 'guide' men away from those enterprises to which it is at tached 
if they cannot be sure of their ability to comply with 'strict' regulations? 

4 H. Wechsler, 'Toward Neutral Principles of Constitutional Law', 73  Harv. L. 
Rev. 1 ( 1 9 59) .  

5 3 70 U.S. 660 ( 1 962) . 
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doubt be rejected by the author : he would simply appeal to 
his wide conception of law as including the rules of games. 
Bu t the crucial objection to the designation of these principles 
of good legal craftsmanship as morality , in spite of the quali
fication 'inner', is that it perpetrates a confusion between two 
notions that it is vital to hold apart :  the notions of purposive 
activity and morality. Poisoning is no doubt a purposive ac
tivity, and reflections on its purpose may show that it has its 
internal principles .  ( 'Avoid poisons however lethal if they 
cause the victim to vomit ' ,  or 'Avoid poisons however lethal 
if their shape,  color, or size is likely to attract notice . ' )  But to 
cal these principles of the poisoner 's art 'the morality of 
poisoning' would simply blur the distinction between the 
notion of efficiency for a purpose and those final judgments 
about activities and purposes with which morality in its vari
ous forms is concerned. 

It  is important to observe that this criticism of the author's 
designation of his eight principles as a morality is not merely 
a verbal criticism ;  for his insistence upon it causes him to mis
apply to these principles the distinction worked out in his first 
chapter between a morality of duty and a morality of aspir
ation, and this has grotesque results . A morality of aspiration, 
it will be recalled, is one by which we bring to bear on human 
conduct not definite rules of what must and must not be 
done, but a conception of the Good Life and the best develop
ment of human capacities . When we criticize human conduct 
by reference to such a morality, we do not condemn or blame 
but show disdain . But the author having called the principles 
of "legality a morality finds himself bound to discuss the ques
tion whether they constitute a morality of aspiration or of 
duty ; he decides that , except for the peremptory principle 
that laws must be promulgated, the morality of law is 'largely 
condemned'  to remain a morality of aspiration and not of 
duty. 

But surely both the discussion of this question and the 
decision reached are absurd. It is perfectly true with any prin
ciple o f  craftsmanship that some may be formulated as per
emptory rules (in the case of the poisoner's craft, 'See that the 
poison is not too big to swallow') , while others may be only 
advanced in terms of an indication of a direction of effort 
( 'See that the poison is not too costly ') . But this dis tinction 
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between peremptory rules and merely indicative principles 
has surely nothing to do with the distinction between a mor
ality of duty , carrying with it accusation and blame, and a 
morality of aspiration, carrying with it praise and disdain . If 
the legislator wantonly uses retrospective laws to �errify his 
subjects ,  has he only violated a morality of aspiration? Can 
we not accuse him of a violation of moral duty? Yet the 
author says that whereas a moral duty with respect to publi
cation is readily imaginable , the primary appeal of the inner 
morality of law is to 'the pride of the craftsman ' .  These con
clusions are strange indeed, and the root of  the trouble is 
surely the confusion of principles guiding any form of pur
posive activity with morality . What makes a morality of aspir
ation into a morality is not the mere fact that it is guided by 
non-peremptory indicative principles towards a given end,  but 
that the end is  some ideal developqtent of human capacities 
which is taken to be of ultimate value in the conduct of life. 
Only if the purpose of subjecting human c onduct to the 
governance of rules,· no matter what their content,  were it
self such an ultimate value , would there be any case for class 
ing the principles of rule-making as a morality , and discussing 
whether it was a morality of duty or aspiration . 

I do  not think the author would have fallen into this ditch 
of his own digging but for his conviction that there are im
portant , if not necessary, connections between 'external' mor
ality concerned with human justice and welfare , and what he 
terms the 'inner morality of  law'. Indeed, he says in a later 
chapter that the demonstration of this connection justifies 
his terming these eight principles a 'morality ' . He takes me 
seriously to task for having said that respect for the principles 
of legality is unfortunately 'compatible with very great in
iquity' ;  but I cannot find any cogent argument in support of 
his claim that these principles are not neutral as between good 
and evil substantive aims . Indeed, his chief argument to this 
effect appears to me to be patently fallacious . He claims that 
the simple deniand of the inner morality of law that it should 
be expressed in intelligible terms is not, as i t  might appear, 
'ethically neutral '. And he  cites the example of racially dis
criminatory legislation in South Africa. This legislation, ac
cording to the author, was a gross departure from the inner 
morality of law because, in the absence of any uniform or 
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scientific basis of racial classification, statutes attaching legal 
consequences to race necessarily gave rise to insoluble dif
ficulties in interpretation. But this shows nothing to the 
author's purpose : it shows only that the principle that laws 
must be clearly and intelligibly framed is incompatible with 
the pursuit of  vaguely defined substantive aims , whether they 
are morally good or evil . In particular , it does not show what 
the author asserts - that clear rules are not 'ethically neutral ' 
between good and evil substantive aims .  There is therefore no 
special incompatibility between clear laws and evil. Clear laws 
are therefore ethically neutral though they are not equally 
compatible with vague and with well-defined aims . 

One feature in the author 's exposition of this argument is 
truly surprising. He actually makes reference to what he terms 
'the bitter irony' that the Israeli High Court has experienced 
well-nigh insoluble problems in applying the Law of the Re
turn which grants Israeli nationality to immigrant Jews .  Surely 
this law might be credited with a morally good substantive 
aim even though it is too vague to be achieved through clear 
rules . Do not the South African and Israeli s tatutes taken 
together show the ethical neutrality both of clarity and un
clarity? Indeed ,  in order to purge the author's argument of its 
fallacy, we need the additional premise that good ends are 
essentially or peculiarly determinate and bad ends are essen
tially vague and indefinable and so cannot be achieved by 
clear laws . I do not know whether the author would subscribe 
to this view, but I do not. 

It may be that the author 's argument proceeds as it does 
because he has treated my modest remark that the inner mor
ality of law is 'compatible with very great iniquity' as if I had 
said that it was compatible with every sort of iniquitous aim, 
vague or specific. 6 I did not say this , because,  of course , it is  
false ; just as it is false that clear laws are compatible with every 
sort of  good aim, vague or specific. It is of course perfectly 
true, as the author stresses throughout the book, that, for 
example , the Nazi government in pursui t of  monstrous aims 
often violated the principles of legality, notably in order to 
pass secret enactments designed to give retrospective cover to 

, H. L. A. Hart, The Concept of Law 202 ( 1 96 1 ) .  He says my words are an 
'explicit denial of any possible interaction between the internal and external 
moralities of law' (emphasis added) . 
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vast illegalities. It i s  also quite generally true that a regime 
bent on monstrous policies will often want the cover of 
secrecy and vague,  indefinable laws if it is not certain of gen
eral support for its policies or finds it necessary to conciliate 
external opinion. But this is a matter of the varying populari ty 
and s trength of governments , not of any necessary incompati
bility between government according to the principles of 
legality and wicked ends. 

III.  POLEMICS 

The author has harsh words for those writers whose theories 
do not centrally focus , as his does , on   of  those 
who make and administer the law. But in some cases ( though 
not in my own) the writers whom he attacks are but his own 
men of straw, so i t  is not surprising that he knocks them down 
with a mere puff of wind. In particular, he treats most un
fairly the theory (which is  no favourite of mine ) that law is 
most usefully distinguished from other forms of social control 
by its organized provision for the enforcement of its rules by 
sanctions . The author writes as if the only excuse for putting 
forward this theory were the trite facts that legal systems, 
since they seek to control violence, must be prepared to meet 
it with violence, and that the adminis tration of the criminal 
law, which is most directly concerned with physical sanctions , 
is closely identified with legal ritual and solemn forms . But 
the selection of the provision for sanctions as a distinguishing 
mark of law by writers like Austin 7 or Kelsen8 was plainly in
dependent of these considerations : they were motivated by 
the conviction that the introduction of organized sanctions 
explains the peculiarly imperative character of legal as dis
tinguished from other types of social norms, and brings with 
it a number of associated differences. This is why not only 
dry , analytical juris ts but legal sociologists of the stature of 
Max Weber and Karl Renner, who were concerned to discrimi
nate in order to understand diverse forms of sociaJ processes ,  
also took the provision for sanctions as a distinguishing mark 
of law. But ,  in the author 's account, this theory of law is cari 
catured before it i s  butchered :  no one reading this book could 

7 See Austin, The Province of Jurisprudence Determined 1 -30 (5th edn. 1 885) .  
 8 See H. Ke1sen, General theory of Law and Stizte 6 1  ( 1 945) .  
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possibly imagine that the theory could have been of the slight
est use to anybody. For. in an extended section on 'The Con
cept of Science '  the .,a\ithor �bmpares this theory of law to 
the patently absurd diefinition of science as simply 'the use of 
certain kinds of instrhments ' or ( in another version ) 'the use .. _ ---
of apparatus for measuring and testing ' . This absurdity is said 
to be the counterpart of the theory that treats use of force as 
the identifying characteristic of law. But in fact the parallel 
to this absurd definition of science would be a theory that 
defined law simply as the use of force :  both Austin and Kelsen 
are innocent of this and no 'positivist' of whom I know is 
guilty of  it .  These writers treat the provision for sanctions not 
as the identifying mark of law but as the feature which dis 
tinguishes legal rules from other social rules . The counterpart 
to this in the case of science is not the justly ridiculed charac
terization of science as simply the use of measurement , but 
its characterization as the search for uniformities of nature 
dis tinguished from other such searches by use of measurement 
and testing. And this , even if not adequate, is not absurd . 

The author attacks the theory which treats the hierarchical 
or pyramidal structure of rules as a defining feature of law. 
The attack is in such general terms that it is hard to see which 
of the many varieties of this theory he has in mind. But he 
attributes it simply to obsession with one desideratum of the 
inner morality of law, the need for a final resolution of con
flicts within a legal system. Yet in the case of the most famous 
exponent of such theories , Kelsen , surely obsession with this 
single issue plays little part. Kelsen's theory of the basic 
norm, however unsatisfactory it may be in detail , is developed 
in the effort to provide a satisfactory analysis of a range of 
ideas that constitute the framework of legal thought : among 
these are the concept of a legal system , the idea of validity, 
the idea of delegation, and a critique of the conventional dis
tinction between public and private law. That the author, 
preoccupied with his study of legal purpose, should be un
interested in the analysis of the structural framework within 
which these purposes are pursued is quite understandable ;  
but i t  i s  regrettable that this preoccupation should bind him 
so completely to the character and aims of the theories 
which he attacks . 

It is , I think, also regrettable that the author should ,  no 
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doubt without realizing it , have revived an ancient libel on 
positivist thinkers by imputing to them a view of moral obli 
gation to obey law which is not theirs . He does this in a pass 
age where he criticizes those who ,  unlike himself, will not see 
that legal systems can 'half exist '  and that the existence of 
law is a matter of the degree to which rules satisfy the inner 
morality of law. Here he asserts that 'legal scholars ' who make 
the contrary assumption were not only committed to the view 
that the laws made by the Nazis in breach of the principles of 
legality were fully laws : they were ( 'as a grotesque outcrop
ping of this conviction ') also committed to the notion that 
'the moral obligation of the decent German citizen to obey 
these laws was in no way affected by the fact that they were 
in part kept from his knowledge , that some of them retro
actively "cured" wholesale murder . .  . ' .  But if one inquires 
what 'legal scholars ' so conceived the moral obligation to obey 
law, the only answer discoverable in this book is in the refer
ences to an earlier page concerning the post-war German trials 
of informers . Here we are told that the post-war German 
courts treated the judgments of  the Nazi courts as  nullities 
not on the ground that the Nazi statutes which they applied 
were void but on the ground that the Nazi courts had misin
terpreted them. Dr Pappe is censured by the author for mak
ing too much of this distinction, since 'with s tatutes of the 
kind involved,  filled as they were with vC!:gue phrases and un
res tricted delegations of power, it seems a little out of place 
to strain questions of their proper interpretation '. But how 
does this show that 'legal scholars ' share the notion that 'the 
moral obligation ' of the decent German citizen to obey the 
law was in no way affected by the Nazi Government 's wicked 
deviations from the principles of legality? The question in 
issue before the post-war German courts was whether a grudge 
informer who had procured the condemnation and imprison
ment of his victim by the Nazi courts for the breach of Nazi 
statutes could rely on those statutes in order to plead before 
the post-war German courts that his action was not illegal at 
the time when it was done.  Some of the German pos t-war 
courts held that he could not so rely, not because the statutes 
were void, but because they were misinterpreted by the Nazi 
courts. How does the anxiety of 'legal scholars ' to make this 
distinction betray the belief that the decent German ci tizen 
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had a moral obligation to obey Nazi statutes with all their in
iquities of form and content? At the most it implies the belief 
that those who relied on such statutes were legally entitled to 
do so. 

The author devotes some pages to my book, The Concept 
of Law , and to the most important of his criticisms I make 
what answer I can below. But there is one general condem
nation in which I am involved together with all the other 
writers he attacks . He claims that we are all guilty of the same 
fundamental mistake of viewing law as 'a manifested fact of 
social power' (or, in other versions , 'of social authority or 
power') , and as a 'datum of nature' in opposition to the 'right' 
view of it as a purposeful enterprise. The author is aware that 
at this point his readers may find his argument difficult and 
may think that in his ascription of 'purpose' not only to par
ticular laws but to law as a whole 'the spirit of Hegel rides 
again '. To me the difficulties of Hegel seems child's play com
pared with those presented by the author 's demonstration 
that a 'falsification of reality ' is involved in the views which 
he attacks and that his own view, because 'it corresponds most 
faithfully to reality', is the right view. But one thing is clear : 
the author attributes without justification his own high in
tolerance of other approaches to jurisprudence to those whom 
he criticizes , and this is in fact part, if not the whole , of his 
demonstration that they are wrong. Because he attributes this 
exclusive view that there is one right way in which law may 
be studied he says , astonishingly, that if we are consistent with 
our premises ,  though 'we may bemoan some kinds of retro
active laws . . .  we cannot even explain what would be wrong 
with a system of laws that were wholly "retroactive ', and that 
we cannot give any adequate explanation of why normally 
legal rules are general. 

What can such accusations mean? Why, to take the simplest 
instances , could not writers like Bentham and Austin, who 
defined law as commands , have objected to a system of laws 
that were wholly retroactive on the ground that it could make 
no contribution to human happiness and so far as it resulted 
in punishments would inflict useless misery? Why should not 
Kelsen  or I ,  myself, who think law may be profitably viewed 
as a s-ystem of rules , not also explain that the normal gener
ality of law is desirable not only for reasons of economy but 
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because it will enable individuals to predict the future and 
that this is a powerful contribution to human liberty and hap
piness ? Why are such writers in giving these sorts of  expla
nation inconsistent with their analytical theories or guilty of  
'falsifying reality' ? . 

In fact, the principles of legality which the author terms 
'the inner morality of law' were urged by Bentham on his 
contemporaries in the name of utility : Bentham devoted many 
pages to the discussion of the evils of obscurity and retro
activity in the law. 9 Neither he nor any of the writers of his 
tradition thought that their defini tions of law in terms of 
what the author calls 'a manifested fact of s ocial power' in 
any way rendered illegitimate consideration of the law from a 
sociological, functional, or cri tical standpoint . Bentham not 
only permitted these approaches but named and practised 
them, as his terms 'expository' and 'censorial ' jurisprudence 
show. 1 0 The author says of those he criticizes that they 'can 
neither formulate nor answer the problems to which . . .  [his 
discussion of the principles of legality ] was devoted' .  This is 
surely wrong. The difference between the author and those 
he criticizes in this matter is that the activity of controlling 
men by fl:lles and the principles designed to maximize its 
efficiency are not valued by the latter for their own sake , 
and are not dignified by them with the title of 'a morality ' .  
They are valued so far only as they contribute to human hap
piness or other substantive moral aims of the law. 

IV. THE CONCEPT OF LAW 

The author does me the compliment of taking from my book, 
The Concept of Law , the title for his most polemical chapter. 
The compliment is not wholly cancelled by his inclus ion at the 
head of this chapter of the following quotation from Nietzsche : 
'Das Vergessen der Absichten ist die haufigste Dummheit, die 
gemacht wird. ' ( 'Forgetting purposes is the commonest 
form of stupidity.. ') Much of his criticism of my book accord
ingly consists of details of the charge that I was guilty in 
it of the Dummheit of 'forgetting purpose ' .  So far as this 

, See Bentham, Principles of Morals and Legislation,  in 1 Works I,  144-5 ,  
1 46 (Bowring edn. 1 838-43) (ch. XIX, 1 1  th, 14th paras .). 1 0  See ibid . at 148 (ch. XIX, 2 1 st-22nd paras.) . 
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charge rests on the imputation to me of the view that inquiries 
into law's purposes are illegitimate or unimportant, I perhaps 
need only say that I regarded my aim in The Concept  of Law 
as complementary to and in no way exclusive of the author's 
investigation of 'purposes '. For in my b ook I tried to present 
improved ways of describing and a clearer view of the legal 
structure within which these 'purposes ' are pursued. So I 
sought to clarify in my book many things which in his the 
auth or simply takes for granted. Among these things is the 
notion of a rule which is left unanalysed by the author, but 
which I found to b e  in ·need of the same kind of discrimination, 
subdivision, and analysis as the author in his first chapter finds 
needed in the case of 'morality '. Though neither I nor any 
other jurist have yet produced an adequate taxonomy of the 
different types of legal rule and of the different ways in which 
rules guide or otherwise relate to conduct, I made one major 
distinction ( itself susceptible of much refinement) between 
rules which impose legal obligations or duties and rules which 
confer legal powers . The chief examples of the latter are the 
rules which confer upon judges their jurisdiction and on legis
lators their authority to legislate and those rules which enable 
private persons to effect changes in the legal position of them
selves and others . I claimed that in the union of these two 
sorts of rules we had an effective tool for the analysis of much 
that. constitutes the framework of legal thought. 

My distinction between these two sorts of rules was not 
new: continental jurists have long distinguished 'rules of com
petence' from rules that impose legal duties , and others have 
distinguished between 'enabling rules ' and 'restrictive rules ' .  
But perhaps my claim that this distinction could throw light 
on many dark places in jurisprudence was novel. The author 
certainly professes himself sceptical of this claim. Yet I find 
in his book dark places which could be illumined by just this 
form of analysis . Thus he accuses me of not seeing that 'the 
structure of authority, so often glibly thought of as organizing 
law, is itself a product of law', or (in another version) that 'the 
established authority which tells us what is law is itself the 
product of law'. But the difference between the author and 
me is not that I do not see or agree with this point,  but that 
whereas I attempt some analysis of what these quoted phrases 
mean and of how it can be the case that , as Kelsen says , 'law 
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regulates i ts own creation' ,  the author gives us no  such ex
planation. In my book I insisted that behind every legislative 
authority (even the supreme legislature of a legal system) there 
must be rules specifying the identity and qualification of  the  
legislators and what they must do in  order to  make laws. By  
contrast the author's only contribution to this problem is to  
use again his much repeated nostrum ( 'a parliament's ability 
to enact law is itself an achievement of purposive effort ' )  and 
to warn us that what we have here is 'not simply a datum of 
nature ' .  Surely this las t  phrase merely darkens counsel .  What 
is a 'datum' and what makes it one 'of nature ' or not? The 
author's use of this opaque philosophical phrase suggests that 
those who, like myself, attempt  to analyse  the notion of legis 
lative powers in terms of rules are committed to eliminating 
from their analysis any reference to anything but the inani
mate. 

The most important of the author 's criticisms concern my 
dis cussion of what I called in my book 'the rule of recog
nition' ,  and my slumbers would indeed be dogmatic if I were 
not stirred from them by what the author says here . I used the 
expression 'the rule of recognition' in expounding my version 
of the common theory that a municipal legal system is a struc
ture of 'open-textured '  rules which has at its foundation a rule 
which is legally ultimate in the sense that it  provides a set of 
criteria by which in the last resort the validity of subordinate 
rules of the system is assessed. This rule itself is not to be 
characterized as either legally valid or invalid - though it may 
be the subject of moral criticism, historical or sociological 
explanation, and other forms of inquiry. The existence of such 
a rule is manifested in the acknowledgement and use of the 
same set of criteria of legal validity by the law-making, law
applying, and law-enforcing officials and in the general con
formity to law so identified. 

Some theorists prefer to call this phenomenon a political 
fact :  to treat it as the fact that a constitution exists not as so 
much writing on paper but as part of the life of the com
munity living under a legal system. In my book, I offered 
reasons for saying that the propriety of this latter description 
did not exclude the classification of this phenomenon as an 
ultimate legal rule providing criteria for the identification of 
the subordinate rules of the legal system. It is , however, 
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certainly of the first importance that anyone who like myself 
wishes to speak at this point of 'rules ' and in particular of 'a 
rule ' should enter the plainest caveats showing how such a 
legally ultimate rule differs both from the ordinary subordi
nate rules of the legal system and from ordinary social con
ventions or customs . To this end I insis ted in my book that 
the rule of recognition was both complex and open-textured. 
It is complex because in modern legal systems not one cri
t erion but several criteria of legal validity are used. Thus even 
in a 'unitary' sys tem such as English law, the law is identified 
both by reference to judicial precedent and by reference to 
the enactments of Parliament. These are distinct criteria 
ranked in order of relative subordination and primacy : pre
cedent is subordinate to s tatute in the sense that common law 
rules may be deprived of their status as law by statute , though 
their s tatus as law is not derived from s tatute. The reason for 
s till speaking of 'a rule ' at this point is that, notwithstanding 
their multiplicity, these distinct criteria are unified by their 
hierarchical arrangement. I drew attention to the fact that the 
feature of open-texture which affects all rules is present also 
in the case of the rule of recognition . This , too , has its 'pen
umbral ' area as well as its firm, well-settled 'core '. Hence i t  is 
that there are always questions about the criteria or official 
sources of  law to which at any given moment there is no 
uniquely correct answer to be given until a court has ruled 
upon the question. And when the courts so rule they modify 
or develop this mos t fundamental rule of the legal system. 

I considered in my book whether or not insistence on the 
terminology of rules to describe something so complex, vague , 
and fluid was mistaken, and I decided that it was not. The 
author plainly thinks I was wrong and he accuses me of sup
plying 'neat juristic answers to questions which are essentially 
questions of sociological fact '. · By this phrase he means , I 
think, that there is no coherent conceptian of a rule which 
could be used at this point without distorting the facts . This 
is indeed an important question, but the issue is not to be dis
posed of without a patient examination of the similarities 
and differences between what would ordinarily be called the 
exis tence of a rule and the ways in which the validity of legal 
rules is assessed. The author's only alternative to my possibly 
mistaken form of analysis is to say that a legal system 'derives 
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its ultimate support from a sense o f  its being "right" ' , and 
that this sense ,  'deriving as it does from tacit expectations 
and acceptances ,  simply cannot be expressed in such terms as 
obligations and capacities ' .  Is i t  really not possible ,  without 
weaving fic tions , to be more specific than this ? 

On some points of detaip l with which I will not weary the 
reader the author has misunderstood me. But on one major 
topic his criticism is I think misdirected because in a sense it  
is  not fundamental enough. Thus he says that I suppose that 
as 'a necessity of logical thinking' my rule of recognition must 
be unconditional and the authority of a legislature canno t  be 
the subject of an explicit or implicit provision for revocation 
'for abuses ' .  There is , however ,  nothing in my theory which 
leads to this result. There is , for me , no logical restriction on 
the content of the rule of recognition : so far as 'logic ' goes it 
could provide explicitly or implicitly that the criteria deter
mining validity of subordinate laws should cease to be re
garded as such if the laws identified in accordance with them 
proved to be morally objectionable .  So a constitution could 
include in its restrictions on the legislative power even of its 
supreme legislature not only conformity with due process but 
a completely . general provision that its legal power should 
lapse if its enactments ever conflicted with principles of mor
ality and justice. The objection to this extraordinary arrange
ment would not be 'logic '  but the gross indeterminacy of such 
criteria of legal validity. Constitutions do not invite trouble 
by taking this form. So normally the questions , 'Is this a valid 
law?'  and 'Is it  so morally iniquitous that I must withdraw 
my recognition of the authority of those who made i t ? ', are 
dis tinct. But there is nothing in my book to suggest that the 
latter question is not of the greatest importance .  Here , if I 
may say so ,  the author 's target should have been my claim 
that it is both intelligible and important to dis tinguish the 
general acceptance of the legally ultimate rule of a system of 
law which specifies the criteria of legal validity from whatever 
moral principles or rules individuals act upon in deciding 

1 1  Thus he says , mis takenly,  that in my vie w  'the rule of recognition that as
cribes legal sovereignty to the Queen in Parliament can . . •  s ummarize and absorb 
all the little rules that enable lawyers to recognize law'. This neglects the account 
of the complexity even in England of the rule of recognition given in my book 
and explained above . 
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whe ther and to what extent they are morally bound to ob ey 
the law. Again , I may have been wrong in making this distinc
tion, and the author may be right in thinking that any recog
nition of legal authority contains implicitly m oral limitations . 
But if this was my error it stands in nee d  of a more frontal 
and detailed attack than the author mounts here . 

Finally , the author claims that ' the basic error ' of my 
methods is shown by the incompe tence of my the ory t o  ex
p lain how it is that even after a revolution often a great mass 
o f  private law enacted under the old regime still continues to 
b e regarded as law under the new regime . In my book I dis
cussed what I there calle d 'the persistence of law' .  But I did 
no t  deal with this phenomenon of revolution b e cause my 
concern was t o  e xhibit the inadequacies of the Aus tinian 
theory that law was th e command o f the s overeign 'habi tually 
o beyed ' .  I argued that this could not explain how the com
mands of a dead s overeign no longer habi tually obeyed could 
s till be law. I claimed that this phenomenon of the persistence 
of law c ould be explained easily enough if  we think in terms 
not of  habits o f  obedience but in terms of a rule of  rec og
nition, p ointing gen erally to the o ffice of legislator and not 
in dividually to i ts present occupant .  On this view of the mat
ter the legislation of  a past legislator is accepted as law be
cause it  is identified as such by the presently accepted rule of 
recognition .  This , h owever, does not deal with the possibility 
of a revolutionary break such as the author invents : Rex II 
succeed s  Rex I under presently accepted rules of succession 
and then B rutus without title an d in violation of these rules 
seizes the throne. Here,  too;  a mass of private law enacted 
under the old regime c ontinues to be recognized as law. 

Though I did not deal wi th this cas e in my book I do not 
think there i s  any great  difficulty in analys ing such situations 
in terms o f  a rule of  recognition. My explanati on will be very 
much th e  s ame as that given by Kelsen in his General Theory 
of Law and Sta te P A fter a revolutionary break such as the 
author has imagined it mus t  always be uncertain for s ome 
time what criteria the courts will eventually use to as certain 
the law. Some time mus t elapse before a sufficient uni for mity 
in practice of c ourts , legislators , and other officials devel ops 

1 2 Keisen, op. cit. supra n. 8, at 1 1 7 1 8. 
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t o  enable an ans wer t o  be given to this question.  B u t  when 
things settle dQwn it  may be apparent that as well as accepting 
'enactment by Brutus ' as a mark of valid law, the courts will 
als o recognize a mass of private law enacted under the old 
regime. In any full des crip tion o f  the criteria used b y  the 
courts after the revoluti onary break in as certaining the law, 
the old legislation woul d have to be specifically mention e d  
eo nomine . Had there b e e n  no rev olution , i t  would have b e en 
identi fied b y  reference t o  the general provisi on qualifying the 
unbroken succession of legislators . After the revolution, there
fore , the validity of the old legi slation comes to res t  on a di f
ferent rule o f  recognition from before. 

V. CONC LUSION 

There is much in this small b o o k  whi ch I have not considered 
here.  It ends with s ome admirable pages on wh at the author 
terms 'the problems of institu tional design ' .  Here he c onsiders 
the appropriaten ess to di fferent types of issue of different 
decision-procedure s ,  amo ng them adjudication and majority 
vote. He illuminatingly shows the res trictions t o  which the use 
of these methods are 'naturally '  subject and the problems of 
c o-ordinating different procedures in a single s ystem. In an 
appendix there is a splendid example of the author 's my tho
poetic p owers , where the problem of 'the grudge informer'  
an d  retr oactive legislation are dis cus sed by five depu ties . This 
has all the charm and revealing p o wer of the aut hor's famous 
'Case of the Sp eluncean Explorers ' . 1 3  I n  conclu s ion I woul d 
s ay this : the virtues an d vices of this book seem to me t o  
spring from the s ame single s ource . The author has all his l ife 
b een in love wi th the not ion o f  purpose and this passion ,  l ike 
any o ther, can b o th ins pire and blind a man. I have tried to 
show that I would not  wish him to terminate his longs ta.nding 
union with this idee maZtresse. Bu t I wish that the high ro
mance would settle down to some c ooler form o f  regard.  When 
this happen s ,  the author's many readers will  feel the drop in 
temp eratu re ; b u t  they will he amply c ompens ate d by an in
crease in li ght .  

1 3  62 Harv. L .  Rev. 61 6 ( 1 949 ) .  
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POSTSCRIPT 

See for criticisms and comments : 
1 . P. Nicholson, 'The Internal Morality of Law: Fuller and his Critics ', 

Eth ics 30 7 ( 1 9 74) . 
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Lon L .  Fuller) 33  ff. ( Durh am , NC, 1 9 8 1 ) .  
3 . R. A .  Duff, 'Legal Obligation and th e Moral Nature o f  Law ' ,  Juridi

cal Review 6 1  ( 1 980) 7 3-9 . 
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Essay 1 7  

The House of Lords on Attempting 
the I mpossible 

I n  1 9 7 3  the Hous e of Lords i n  Haughton v .  Smith l reformu
lated the law relating to criminal attemp ts , expressly over
ruling in the process two decisions of lower courts and 
dis approving of  some others .  The unanim ous decision in the 
case was that one who handles go ods , mistakenly believing at 
the time of handling that they were at that time s till s tolen 
go ods , canno t  be convicted of an attempt to han dle s tolen 
go ods .2 In the vas t Anglo-American li terature on criminal at
temp t s ,  such cases ,  where the object on which the accus ed 
op erates lacks some specific legal characteristic (like 'being 
s tolen'  or 'b eing the prop erty of another')  de fined by refer
ence to legal rules ,  which it mus t  have if his c onduc t is to 
constitute the actus reus of the offence which he intends to 
commi t ,  are o ften described as cases of 'legal imp ossibility ' .  
I thin k for reasons which I give later, that the u s e  i n  this con
text of the terminology o f  'impossibility ' is confusing, and I 
shall refer to such cases , for short , as 'umbrella-typ e '  cases 
after the famous hypothetical case put by B aron Bramwell in 
1 8 643 o f  a man who ,  intending t o  s teal an umbrella, took his 
own , mistakenly believing it  to b e  ano ther's . 

1 [ 1 9 7 5 ]  AC 4 76. Since this essay was written, the Law Commission has pub
lished a Report on Attempt and Impossibility in relation to Attempt, Conspiracy 
and Incitement (Law Com. no. 1 0 2 ,  HMSO, 1 980) .  This includes a detailed criti
cism of Haughton v. Smith with which I generally agree. 

2 The facts in the case were that a large quantity of corned beef was stolen 
from a warehouse in Liverpool. Later police officers found a van on the motorway 
loaded with cartons of the stolen corned beef. They decided to let the van go on 
its  way , with two police officers aboard, to the place in London where the driver 
was to rendezvous with those who were to take over the stolen goods for disposal. 
When the van arrived the respondent took a leading part in arranging the disposal 
of the goods. The police then made their identity known and the respondent was 
arrested and charged with attempting to handle stolen goods though the Crown 
conceded that the goods at the time of the offence, being in the lawful custody o f  
the police, had ceased to b e  stolen goods b y  virtue of s. 24( 3 )  o f  the Theft Act 
1 968.  

3 In R v. Collins ( 1 864) 9 Cox CC 49 7 at 498.  
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In 1 9 7 5 the Divisional Court in Partington v. Williams,4 
conceiving that it was simply giving effect to the general prin
ciples enunciated by the House of Lords , and following in 
particular the strong hints dropped by the Lord Ch ancellor 
concerning ca�es like those before it ,  held that a clerk who 
with t�e intention of stealing money from it took a wallet out 
of a drawer in the office of her employers and opened it but 
found it e mpty , could not ,  on those facts , be convicted of an 
attempt to steal .  Cases of that sort ,  where at the relevant time 
no object with the physical characteristics of the kind of ob
ject upon which the accus ed,  bent on committing a crime, 
intended to operate , exists at the place where he believed such 
an object was or might be, are described in the literature as 
cases of 'fac tual ' or 'physical '  impossibility. But for the reason 
already mentioned I shall refer to them, for short, as 'empty
pocket ' type cases , after the actual case of  R v. Collinss where 
the court held that a man who ,  intending to s teal money, put 
his hand into the pocket of another, cannot be convicted of 
an attempt to steal if the pocket was in fac t  empty at the 
time .  The decis ion in R v. ColHns , which is certainly surprising 
to the layman, was held to be bad law in two later cases ,6 but 
i t  s eeme d to be restored to full favour by the discussion of it 
in the House of Lords and the later decision concerning the 
empty wallet in Partington v. Williams 7 which the then Lord 
Chief Justice, loyally attempting to follow the path indicated 
by the House of Lords , said was a case whose facts 'are very 
much on all fours with those in Collins ' . 8  

However, in 1 9 7 8 the House of  Lords in Director of Public 
Prosecutions v .  Nock9 held that an agreement to do s ome
thing which it is 'physically impossible ' to do (in that case,  to 

4 ( 1 9 7 5 )  6 2  Cr App Rep 220. 
5 ( 1 864) 9 Cox CC 49 7 .  The Court of Criminal Appeal in this case allowed an 

appeal from the conviction of the accused on an indictment for putting their hands 
into the gown pocket of a woman 'with intent the property of the said  woman, 
in the said gown pocket then being, from the person of the said woman to steal' . 
The conviction was quashed because there was no finding that there was any 
property in the woman's pocket. 

S R v. Brown ( 1 889 )  24 QBD 357 ,  and R v. Ring ( 1 892)  1 7  Cox CC 49 1 .  No 
reasons were given in either of these cases and all the judges in the House of  Lords 
in Haughton v. Smith expressed disapproval of them at least as far as they pur
ported to overrule R v. Collins. 

7 ( 1 9 7 5 )  6 2  Cr App Rep 220.  
8 Ibid.  at 223.  
• [ 1 9 7 8 ]  AC 9 7 9 .  
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extract a physical subs tance from a compound which did not 
contain it)  could not constitute a criminal conspiracy. and 
two Lords of Appeal (Lords Diplock and Scarman) made a 
number of strong o biter observations which may do some
thing to water down the effect of Haughton v. Smz"th , at least 
as far as empty-pocket type cases are concerned. Both these 
judges thought that the court in Partington v .  Williams was 
wrong in its interpretation of the principles enunciated by 
the House of Lords , and particularly erred in suggesting that 
whenever an accused,  intending to steal, inserted his hand  into 
some place where something worth stealing was likely to be 
found, the onus lay on the prosecution to prove that some
thing worth stealing was actually present in that particular 
place. So  to hold, said Lord Diplock, would 'offend common 
sense and common justice' l O in relation to  pick-pockets at 
least, and since the crime which the pick-pocket sets out to 
commit is usually not confined to stealing from a particular 
person or a particular pocket or receptacle , he could be  con
victed in such cases of an attempt on a suitably framed indict
ment. This novel and ingenious effort to limit in relation to 
pick-pockets the scope of R v. Collins was presumably in
tended to reassure prosecuting authorities reportedly alarmed 
at its approval , without any hint of such limitation, by the 
House of Lords in Haughton v. Smith . It does not however 
appear to offer comfort to those who find the acquittal of the 
accused in R v. Collins , or the dishonest clerk in Partington v. 
Williams , contrary to 'common sense and common justice ' . 1 1  

II 

My main motive for travelling over what academic lawyers 
may feel to be desperately familiar and indeed a deeply rutted 
territory is to do two things . The first is to express concern 
that the House of Lords,  in a case in which it was consciously 
reformulating the law, overruling decisions and choosing be
tween conflicting views , should have reached i ts decision 

10  Ibid. at 993. 1 1  Nor is it clear from Lord Dip!ock's observations on 
'
what principle consist

ent with the decision in R v. Collins a pick-pocket, whose intention in putting his 
hand into one pocket which was in fact empty was to run through a number of 
different persons ' pockets till he found money to steal, could be convicted of an 
attempt to steal without proof that there was money in one of them. 
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virtually without an attempt to show that the view of the law 
which i t  favoured was preferable to alternative views in point 
of expediency, justice, or morality, or was more consistent 
with reasonable conceptions of the point or purpose of pun
ishing attempts. I say 'virtually ' without any discussion of 
these matters , s ince one such issue was raised mainly by Lord 
Reid, who argued that to hold the accused guilty of an at
tempt on the facts of Haughton v. Smith , or any umbrella
type case, would amount to the abandonment of the principle 
that an actus reus as well as mens rea is required to constitute 
a crime. So to hold would, in his view, be tantamount to 'pun
ishing people for their guilty intentions ' . 1 2 Whatever may be 
thought of this argument, which I consider below, i t  certainly 
raises an issue of principle .  

It is also true that all the judges i n  Haughton v .  Smith con
ceded that very often the accused who on their view of the 
law would have to be acquitted in empty-pocket or umbrella
type cases was morally just as reprehensible and just as much 
a social danger as those who on their view of the law could be 
convicted in other circumstances of attempts to commit the 
same crimes. 'It is of course true, at leas t in theory, '  said Lord 
Hailsham, 'that some villains will escape by this route' .1 3 In 
mentioning these matters the judges offer critics the solace 
that in many cases where the accused would escape conviction 
for an attempt he could, on a properly framed indictment, be 
convicted of some other substantive offence. But they plainly 
thought that all such matters were quite irrelevant to their 
business of formulating or reformulating the law. Such a view 
of what is and what is not relevant to legal decision on a dis 
puted point of law would at least be comprehensible if  the 
House of Lords was so constrained by the very concept of an 
attempt that they had no choice but to decide as they did. 
But it cannot  plausibly be maintained that the judges were 
confronted by any firmly and clearly established legal doc
trine which compelled their decision. Nor if, as other judges 
have occasionally done, they were to ask what the word 

1 2  Haughton v. Smith [ 1 975 ] AC 476 at 500. So too per Lord Morris of Borth
y-Gest, ibid. at 5 1 1 ,  'to convict [ the respondent] of  attempting to handle stolen 
goods would be to convict him not for what he did but simply because he had a 
guilty intention'. 

I. Ibid. at 497 .  
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'attemp t' means in ordinary non-legal contexts , could it be 
pretended that the plain meaning of 'attempting' or  'making 
an attempt '  (to do something) or 'trying' ( to do or not to do 
something) requires the decisions which the House of Lords 
favoured. Indeed Lord Reid actually said that the ordinary 
man would say of the pick-pocket in the empty-pocket case 
'of course he was attempting to steal ' . 1 4  'But , ' Lord Reid said , 
'the ordinary man would say this without stopping to think' ;  
whereas those who s top t o  think (scilicet judges) can see what 
ordinary men fail to see : that 'the theory which has been 
evolved that there can be an attempt to commit an offence 
although in fact that offence could not have been commit
ted' , I S  is just wrong. So it is an erroneous 'theory ' though one 
which 'the ordinary man' shares .  

III 

My second complaint occupies the rest of this article . It is that 
the principles put forward by the House of Lords in Haughton 
v. Smith as general guides for determining what conduct con
stitutes an attempt to commit a crime, are both inadequate 
and unsupported by anything that could be called reasoning 
as dis tinct from the uncritical recital of what other judges 
have said. They are inadequate because the principles are 
appropriate only to one special kind of unsuccess ful attempt , 
namely those which fail only because of an interruption of a 
sequence o f  events which if not interrupted would constitute 
the actus reus of the intended crime. Simple examples of at
tempts which do conform to this model are those where a 
man who shoots to kill another is frustrated only by a gust of 
wind which deflects his bullet, or those where a burglar who 
has succeeded in opening the safe is caught and desists just as 
his hand is closing over the diamonds inside. Of course if the 
only attempts are those where failure is due to interruption, 
the empty-pocket and umbrella-type cases cannot constitute 
attempts.  But this model for attempts (which I shall call the 
Interruption Model) in terms of which alone the general prin
ciples enunciated by the House of Lords are framed, is wholly 
inappropriate to account for many clear cases o f  criminal 

14 Ibid. at 499. 15 Ibid. at 498.  
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attempts ,  quite apart from the disputed empty-pocket and 
umbrella-type cases which this model excludes . For there are 
many kinds of attempt apart from these disputed ones which 
fail not because of any interruption ,  but are doomed to failure 
from the start because the means chosen for the commission 
of the intended crime is misdirected  or insufficient. Such 
cases include what surely must be one of the commonest 
forms of unsuccessful attempt to murder or wound, namely 
where a man who shoots to kill or wound another s imply aims 
his gun at the wrong angle,  so the bullet flies unimpeded but 
harmlessly through the air, missing the intended victim. But 
cases where the factor frustrating the attempt is not an 'inter
ruption' , even on the most generous interpretation of that 
term, include also some expressly mentioned by Lords Hail
sham and Reid, such as the case where an inadequate dose of 
poison is given, or the case where the burglar finds his jemmy 
too small or himself too weak to open the safe door. 1 6 These 
are said by both Law Lords to constitute criminal attempts , 
but nothing is said by either to show how they can fit the 
favoured Interruption Model. Lord Hailsham indeed makes 
� unexplained reference to the need for 'casuis try ' 1 7  and 
Lord Reid said that such cases are 'borderline ' cases 1 8 as if 
they could be accommodated by some minor adjustment to 
or extension of the model which juries , applying the princi
ples enunciated by the House of Lords , may be left to make . 
Yet these cases are not in the least 'borderline '  cases but are 
among the clearest  cases of criminal attempts . 

It is important to appreciate precisely why the Interruption 
Model is inappropriate to such cases of misdirected or insuf
ficient means. It is not because of some minor detail or some 
feature which could be cured by a wide interpretation of the 
idea of 'interruption ' .  It is because these cases which do not 
fit the  model all lack its central feature, much stressed by the 
House of Lords , namely that the events in fact initiated by 
the accused 's overt act are, up to the point of interruption, 
actual 'steps on the way ' ( to use the judicially favoured meta
phor) to the commission of the crime ; so that these early steps 
but for the interruption would have been followed by others 

16 Ibid. at 493-4 and 500. 
17 Ibid. at 494. 18 Ibid. at 500. 
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which would have completed the actus reus of the intended 
crime . By contrast ,  in the cases of  misdirected or inadequate 
means for which the model fails to cater, the overt act and 
events initiated by it are not 'steps actually on the way ' to  the 
commission of the crime but only s teps intended to be on 
their way to the completion of the offence. The accused 's 
misdirected shot or giving an inadequate dose  of poison are 
not the actual early members of  a series which if followed by 
others would constitute his killing the victim ; they are only 
steps,  doomed to failure from the s tart, which the accused 
intended to be and believed would or might be such members 
of such a series .  

Accordingly what is  required for the expl.anation of such 
attemp ts is a different model which may be called 'the In
tended Steps Model' . According to this model an attempt to 
commit a particular crime is to be defined ( apart from ques
tions of proximity) as an act done with the intention that it 
should initiate a series of  events or acts and events which 
would if completed constitute the actus reus of that crime.  In 
many continental jurisdictions the contrast between these two 
models is drawn in the trouble-laden terms 9f 'objective ' and 
'subjective ' theory ; but I think that, in an English context,  
the terms I have chosen are clearer , and better display the de
fective vjsion of the House of Lords . But I shall defer further 
consideration of the Intended S teps Model , in order first to  
inquire what process of  reasoning led the House of  Lords to 
accept the Interruption Model which necessarily excludes the 
recognition of empty-pocket and umbrella-type cases as exam
ples of criminal attempts , whereas the "Intended Steps Model 
does not. 

IV 

It is I think a fair characterization of Lord Hailsham 's speech 
in Haughton v. Smith to s ay that its main contribution to the 
statement of  the law of criminal attempts is to canonize with 
the authority of the House of Lords two formulations of the 
Interruption Model which are taken over with minor verbal 
alterations from earlier and lower authorities . The first o f  
these two formulations appears (apart from the ques tion o f  
the 'proximacy' of  the overt act) to state the necess ary an d  
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sufficient c onditions of conduct constituting a criminal at
temp t :  'In addition to the intention or mens rea there must 
be an overt act of such a kind that it is intended to form part 
and does form part of a series of acts which could constitute 
the actual commission of the offence if it were not inter
rupted. ' 1 9 This is said by Lord Hailsham to be derived from 
earlier 'definitions ' of which the 'more modem' is given in 
Stephen 's Dz"gest of 1 8 9 4 ,  and was adopted by Parker CJ in a 
case of  1 9 6 8 .20 

Lord Hailsham's second formulation of  the Interruption 
Model , besides it characterization of attempts in the positive 
terms o f  'steps on the way' ,  identifies two sorts of conduct 
which cannot constitute attempts , and so makes explicit an 
important negative necessary condition . It consists mainly of 
the quotation, with approval , of the observations of Birkett 
J in an earlier umbrella-type case ,2 1 where  it  was alleged that 
the accused intended to sell pears at a price in excess of the 
price then legally permitted, but sold them only at the per
mitted price ,  in the mis taken belief that the price he had 
charged for the amount sold was in excess of the legally per
mitted  maximum. From Birkett J 's judgment in that case 
Lord Hailsham quoted the following : 

Steps on the way to the commission of what would be a crime if the 
acts were completed may amount to an attempt to commit the crime 
to which unless interrupted they would have led. But steps on the way 
to doing something which is thereafter done and which is no crime can-

b d d  . · 22 not e regar e as attempts to comlDlt a cnme . 

To this Lord Hailsham added a rider of his own : 'Steps on the 
way to do something which is thereafter not completed but 
which if done would not constitute a crime cannot be con
sidered  an attempt to commit a crime . '23 Of course the auth
orities from which Lord Hailsham took his two formulations 
of the Interruption Model are respectable, but it is astonishing 
to find that he gives no reason of his own to show why they 
should be accepted as adequate formulations of the law of 
attempts . However, he does say 'without expressing ' any 

19 [ 1 975]  AC 476  at 492 (italics added) .  
20 Davey v. Lee [ 1 968] 1 QB 366 at 3 70. 
2 . R v. Percy Dalton { 1 949} 33  Cr App Rep 102 at 1 10 .  
2 2  Haughton v. Smith [ 1 9 7 5 ]  A C  476 a t  49 7.  
2. Ibid. at 497 .  



ON ATTEMPTING THE IMPOSSIBLE 3 7 5  

concluded 'opinion ' in discussing the empty-pocket type cases ,  
'In general I regard the reasoning i n  R v .  M 'Pherson and R v. 
Collins as sound. '24 So one turns wi th some eagerness to search 
the scanty pages of these two cases of 1 85 7  and 1 8 64 for the 
'reasoning ' thus approved , more than a century later, by the 
House of Lords . The search is not rewarding ; apart from the 
hypothetical cases put during the argument by Bramwell B 25 
all that can be found in the judgments or judicial interventions 
in the argument in these cases are observations of four dis 
tinguishable kinds , none of which seem well described as 
'reasoning ' ,  let alone as 'sound' .  

( 1 )  First ,  there is the simple unargued assertion that all at
tempts must conform to the Interruption Model . Thus 'we 
think that an attempt to commit a felony can only be made 
out when if no interruption had taken place the attempt could 
have been carried out successfully ' (per Cockburn C] in R v. 
Collins26 ) .  

(2 )  Secondly , there are s tatements about the meaning of  
the word 'attempt '. Thus 'the word attempt clearly conveys 
with it the idea that if the attempt had succeeded the offence 
charged would have been committed' and 'An attempt must 
be to do that which if successful would amount to the felony 
charged '  (per Cockburn C] in M'Pherson 's case ) .2 7 These s tate
ments of Lord Cockburn 's are true , indeed truisms , but they 
are of course perfectly compatible with the 'idea' that con
duct may constitute an attempt to commit a crime, even if it 
could not, as in the empty-pocket case ,  have been successful 
in the circumstances . For these true statements say nothing 
about the possibility or impossibility of success and speak 
only about what would be the case if an attempt were success
ful and the 'if ' here may be 'if per impossibile ' .  Yet Lord 

24 Ibid. at 495 .  In M'Pherson { 1 8 5  7 } Dears and B 1 9 7 ,  the accused was indicted 
for breaking and entering a dwelling house and stealing certain goods therefrom 
specified in the indictment. At the time of the breaking and entering the goods 
specified were not in the house. It was held that the accused could not be con
victed of attempting to steal the goods as there was no attempt to commit the 
felony charged. While approving of its reasoning Lord Hailsham said in Haughton 
v. Smith { [ 1 975 ] AC 476  at 494} that the case may be regarded as simply one 
where a man was charged with one thing and convicted of  another. 

2.  R v. M'Pherson { 1 85 7 }  Dears and B 1 9 7  at 281  and R v. Collins { 1 864} 9 
Cox CC 497  at 498.  

2. R v. Collins { 1 864} 9 Cox CC 49 7 at 499. 
27  R v. M'Pherson { 1 8 5 7 }  Dears and B 197 at 202. 
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Cockburn in his judgment treats them as if they meant or en
tailed that to make an attempt must be to do that which could 
be successful ; for after making these true statements he im
mediately adds : 'But here the attempt never could have suc
ceeded ,28 as if 'that, in conjunction with the true statements , 
proved that there could be no attempt in the case before him. 
But this patently is a non sequitur due to the confusion of the 
truism that if an attempt to do some act is successful that will 
amount to the doing of the act, with the false proposition 
that conduct can only constitute an attempt to do a specific 
act if it is p ossible for it to succeed. 

(3 )  Thirdly, there are repeated warnings in these old cases 
that attempting and intending to do something are different : 
'you must not confound attempt with intent' (per Coleridge 
] in argument in R v. M 'Pherson29 ) ,  and 'Attempting to com
mit a felony is clearly distinguishable from intending to com
mit i t ' (per Cockburn C] in the same case ) .30 Taken literally, 
these warnings seem quite irrelevant ; as the prosecuting coun
sel in R v. M'Pherson urged, the argument for conviction was 
not that attempting to commit a crime was the same as merely 
intending to commit a crime , for it was common ground that 
for an attempt an overt act done with that intention was re
quired. What these obscure warnings therefore must mean is 
that there is a difference between merely doing one thing with 
the intention of doing something else or bringing about some 
consequence and doing one thing in the attempt to do some
thing else or bring about some consequence . But for all the 
judges say there is nothing to show that this difference con
sists in anything more than that in the attempt cases but not 
in the doing-with-intent cases the overt act must have gone 
beyond what a jury would call 'mere preparation ' .  There is 
nothing to show that the difference must, as the judges in R v. 
M'Pherson assume , consist in the fact that in the attempt 
cases but for an interruption the intended crime could have 
been carried out , whereas in the doing-with-intent cases this 
need not be so .  

(4)  The fourth kind of obs ervation to be found in these 

28  Ibid. at 202.  
2' Ibid. at  200. 
30 Ibid. at  200. 
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cases seems no better entitled t o  Lord Hailsham's description 
of 'reasoning' than the firs t  three .  It includes the following : 

(a) 'In that case no larceny would have been committed 
and therefore no attempt to commit larceny c ould have 
been committed' (per Cockburn CJ in R v. Collins) .3 1 

(b) 'When he got there the goods specified in the indict
ment were not there. How then could he attempt to 
steal those goods? There can be no attempt asportare 
unless there is something asportare ' (per Cockburn C] 
in R v. M 'Pherson) . 32 

(c) 'The fallacy is that he did not and he could not at
tempt to steal the goods specified in the indictment be
cause they were not there ' (per Bramwell B in R v.  
M 'Pherson ) .  33 

These last three quotations seem to amount to the assertion 
that i f  the accused could not have succeeded in committing 
the intended crime of larceny because of the absence from 
the relevant place of the objects which the accused intended 
to take from it, i t  follows that no attempt to commit that 
crime could have been committed. But why should this infer
ence be accepted? It is of course the case that expressions of 
the form 'He took away goods from a place where in tact 
there were none ' ,  or 'He took money out of a pocket which 
in fact was empty at the time ' ,  cannot be used  to make true 
statements, but only statements which are necessarily false .  
This is so  because the meaning of  transitive verbs like 'take 
from ' (and many others such as 'kill ' ,  'wound', 'attack') is such 
that they require , i f  statements in which they are the main 
verb are to be true , that their grammatical objects should exis t  
a t  the relevant time and place. A logician would say that such 
verbs ,  in such constructions , require as a matter of their mean
ing an extensional object , that is , an actually existing object ,  
whereas , other verbs like 'hunt for '  or 'look for' only require 
an intensional object,  i .e .  an object which the subject of the 
verb believes ,  however mistakenly, existed or might exist at 
the relevant time or place. Hence , 'Smith killed lions in Jones 's 

31 R v .  Collins ( 1 864) 9 Cox CC 497 at 499.  
32 ( 1 85 7 )  Dears and B 1 97 at 20 l .  
3 3  Ibid. at 203. 
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animal reserve ' entails that there actually were lions there 
which he killed ;  but 'Smith hunted ( or looked for) lions there ' 
does not entail that there actually were lions for which he 
hunted, but only that Smith believed that there might be. The 
relevance of this brief excursus into simple semantics is the 
following :  if  the judicial observations las t quoted amount to 
any form of reasoning, it is to an inference based on a false 
general principle that because verbs like 'take away from ' or 
'kill ' require in simple constructions an extensional object , so 
also do all complex constructions in which these simple con
structions are embedded like 'attempt to take from ' or 'at
tempt  to kill ' .  

It is on such a shaky inference if on any form of reasoning 
that s tatements like 'In that case no larceny could have been 
committed and there/ore no attempt to commit larceny could 
have been committed '  seem to rest .  But the general principle 
of this inference cannot be true ; for there are numerous com
plex constructions involving these verbs which may be true 
even though their grammatical object does not exist ,  but are 
satisfied with an intensional object. These include : 'He in
tended to take money from Smith's pocket ' ; 'He put his hand 
into Smith 's 'pocket in order to take money from it . '  After 
any of these s tatements 'But there was in fact no money in it' 
can be added without rendering it false or incoherent .  So if 
'He attempted to take money from Smith's pocket but there 
was in fact no money in it' cannot, as the judges think, be true 
but is false  or incoherent , this must be because of something 
special about 'attempt ' .  But what is this special factor? Is it 
that though, as Lord Reid said, the plain man would unthink
ingly say of the accused in the empty-pocket case 'Of course 
he attempted to steal ' ,  this just sounds wrong in the ears of 
thinking judges?  Or is it because the word 'attempt'  comes to 
us trailing the clouds of its etymological connection with the 
word 'attack ' ,  such as still survives in military contexts like 
'They made an attempt on the city's defences ' ?  Or is it 
simply because . empty-pocket and umbrella-type cases are 
rare ties , and most attempts are in fact directed against objects 
of  the s ort and with the characteristics required for the com
mission of the intended offence which actually do exis t and 
are not merely believed to exis t at the appropr�te time and 
pl�ce? These indeed seem all very poor reasons for holding 



ON ATTEMPTING THE IMPOS SIBLE 3 7 9  

that the accused's conduct in such cases cannot constitute an 
attempt .  

Whatever may be at  work in  the judges ' minds there is 
no doubt of the strength of the hold which this picture of an 
attempt as directed, like an attack, at an exis ting thing has 
over their imagination. The mos t vivid e xpression of what 
judges apparently feel (if not think) to be the essence of an 
attemp t was given to it by Rowlatt J in clear h omely lan
guage in an umbrella-type case (R v .  Osborn ) 34 where he 
decided that a man who adminis tered a harmless substance to 
a pregnant woman, believing mistakenly that it was noxious , 
c ould not be guilty of an attempt to adminis ter a noxious 
substance .  In that case he said that conduct cannot amount to 
an attempt if the accused 'is not near enough to the j ob to 
attemp t it '35 or 'when he is not on the job although he thinks 
he is '36 or 'where the man is  never on the thing itself at all -
it is not a question of impossibil ity ' . 3 ?  By contrast a burglar 
who tries unsuccessfully to burst open a safe with a wholly 
insufficient tool is guil ty of an attempt to s teal though it was 
imp ossible that it should succeed; that cons titutes an attempt 
in Rowla tt J 's view because 'You are at it, you are at the very 
thing'. 38 Phrases l ike 'not on th e job ' seem to exp res s ,  in rough 
but adequate language , the same suggested condition for con
duct constituting an attempt as that which the logician would 
phrase in terms of the requirement of an extensional object ; 
and the distinction drawn by Rowlatt J between the failure 
of that condition and 'impossibility' is , as I argue below, cor
rect and important. But neither in his judgment,  nor in the 
House of Lords, nor in the authorities cited there , i s  any 
reason given for holding that what can constitute an attempt 
is limited by this condition. 

v 

We have unearthed so far not reasons , but two dogmas on 
which the principles enunciated by the House of Lords are 
founded. One is the Interruption Model ; the other is the 

94 ( 1 9 1 9) 84 JP 63. 
95  Ibid. at 64. 
3 7  Ibid. at 64. 

36 Ibid. at 64. 
38 Ibid. at 64. 
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dogma that attempting to do something requires an exten
sional object ( 'being on the job' ) .  These two dogmas are dif
ferent though related. The Interruption Model presupposes 
that the requirement of an extensional o.bj ect is satisfied, for 
there could not be actual 'steps on the way ' to the commission 
of the intended offence as that model requires , if the appro
priate e xtensional object does not exist at the appropriate 
time and place. But the acceptance of the condition requiring 
an extensional object does not entail acceptance of the Inter
ruption Model which, as we have seen, cannot cater for at
tempts which fail not because of any interruption ,  but because 
the means chosen are insufficient or misdirected . Acceptance 
of that condition could be combined with the Intended Steps 
Model which explains those cases but it would limit its scope , 
and in the absence of any positive reason for accepting the 
requirement of an extensional object ,  this limitation would 
be quite arbitrary. The Intended Steps Model explains all the 
cases which the Interruption Model explains , and also the 
cases of insufficient or misdirected means which the latter 
fails to explain. If not limited by the requirement of an ex
tensional object,  the Intended Steps Model would also include 
the empty-pocket and umbrella-type cases as unsuccessful 
attempts , whereas the Interruption Model excludes them as 
not  constituting cases of attempt at all . Hence for the unre
stricted Intended Steps Model there are three main types of 
unsuccessful attempt ,  since the actual series of events initiated 
by the accused's overt act may diverge from the series as in
tended for any of three different reasons : ( 1 )  insufficiency or 
misdirection of the means chosen ; ( 2 ) interruption ; ( 3 )  ab
sence at the relevant time and place of an object of the sort 
or with the characteristics required for the commission of the 
intended offence. 

The foregoing discussion of the cases is perhaps enough to 
show that apart from any question of jus tice , morality, or 
penal policy (which I consider at the end of  this essay) there 
is a s trong case for adopting the unrestricted Intended Steps 
Model and s o  for recognizing the empty-pocket and umbrella
type cases as cases of criminal attempts. There are however 
s ome incidental arguments , recurrent in both the judicial 
and academic discussion of these cases and especially the 
umbrella-type cases , which require for their evaluation s ome 



ON ATTEMPTING THE IMPOSSIBLE 3 8 1  

exploration o f  the slippery notion o f  'impossibility ' , and to 
this I now turn. 

I have said that the description of empty-pocket and 
umbrella-type cases as cases respectively of 'factual ' ( or 
'physical') impossibili ty and 'legal ' impossibility is unfortu
nate . It is in fact doubly so .  For in the first place there is a 
sense of 'impossible ' in which it is true to say of many clear 
cases of attempt that it was impossible in the Circumstances 
for it to have succeeded. A man shoots to kill but the bullet 
is stopped by the cigarette case in the victim 's breast pocket ; 
or a burglar attempts to open a safe with a jemmy that snaps 
in the door. It is impossible 'factually '  or 'physically'  (or per
haps , more perspicuously, 'causally' )  that in precisely those 
circumstances the shot should have killed the victim or that 
the burglar should have opened the safe. But when empty
pocket cases are specially singled out as cases of 'factual ' or 
'physical' impossibility, it is left quite unclear how this differs 
from the impossibility o f  success in these ordinary cases of 
attempts. It is of course true that in such ordinary cases which 
are directed against some actually existing person or object of 
the appropriate kind, the attempt on that same person or ob
ject could have succeeded given other means or other circum
stances, e.g. where there was no obs tructing cigarette case ,  or 
there was an adequate jemmy. So in such cases success might 
be described as only 'relatively ' impossible ; whereas if the 
person or object against whom or on which the accused in
tended to operate was not present at the appropriate time 
and place success may be said  to be 'absolutely impossible '. 
Some such distinc tion is hinted at in the literature ; but in fact 
it is quite arbitrary and explains npthing. For if the possibility 
of success in other than the actual circumstances may be in
voked to show that success in the shooting case where the 
bullet was obs tructed, or in the burglar 's case where the 
jemmy broke, was only 'relatively impossible ', why should it 
not be invoked in the empty-pocket case? There too 'in other 
circumstances '  i.e. if there had been coins in the p ocket, suc
cess would have been possible . 

As Rowlatt J said, 39 in discussing the hypothetical case of 
the burglar who is plainly guilty of an attempt, though it was 

.0 ( 1 920) 84 JP 63 at  64. 
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impossible for him to have opened the safe with his jemmy, 
it is not 'factual ' or  'physical ' impossibility , whether 'absolute ' 
or 'relative ', which prevents success in cases where as he put 
it ' the man is never on the job though he thinks he is ' .  Indeed 
the terminology of ' factual ' or 'physical '  impossibili ty is mis
leading just because it  suggests an affinity between the logical 
impossibility of (A I )  taking money out of a pocket which is 
in fact empty, or (A2) killing what is in fact a corpse ,  and the 
physical or causal impossibility of (B I )  a shot  fired to kill at a 
given range reaching its target undeflected by hitting a breast
plate of a given s trength and construction, or (B2)  a burglar 
opening a safe with a tool of a given size and weight. As should 
be obvious from the short discussion in section IV of the re
quirement of an appropriate extensional object in the case of 
some verbs of action, to demonstrate the impossibility of (AI )  
an d  (A2) only an appeal to the meaning of  the constituent 
expressions is necessary ; whereas in the case of (BI ) and (B2) 
an appeal to well-established empirical generalizations or 
scientific laws is required. A second objection to the descrip
tion of the empty-pocket and umbrella-type cases as respect
ively cases of  'factual ' (or 'physical ') impossibility and 'legal ' 
impossibili ty, is that this contrast conceals the substantial 
identity of what is called 'impossibility' in the two cases .  In 
both sorts of case the 'impossibility ' arises from the absence 
of an object of the appropriate kind (e .g. coins ) or with the 
appropriate characteristic (e.g. belonging to another person) 
required by law for the commission of the intended offence. 
Both in the case o f  'He took money from a pocket which was 
empty '  and 'He stole an umbrella which was his own '  it is logi
cally impossible that the actions which these s tatements pur
port to describe should have been done because as a matter 
of their meaning the verbs of action they contain ( 'take from' 
or 'stole ') require an appropriate extensional object, and this 
was s tated to be absent at the relevant time or place . 

Though the impossibility of  committing the offence is a 
logical one, since this depends on the meaning of expressions 
which are required  for the description of a legal offence it 
could, in both cases ,  be said, though less perspicuously, to be 
a legal impossibility. Both are cases where, to use Rowlatt 
] 'S language , the accused 'was never on the j ob ' , i .e .  there was 
no appropriate extensional object, and it is misleading, as he 
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saw, t6  contrast them as cases of physical versus legal impossi
bility . The expression 'physical impossibility' is apt ,  as he 
said, only to describe the ordinary unsuccessful attempt like 
the would-be safe-breaker's attempt to open a safe with an 
inadequate tool . 

What is true and what accounts for the misleading contrast 
of empty-pocket and umbrella-type  cases as cases o f  physical 
versus legal impossibility is that in some cases , such as the 
hypothetical umbrella case and the actual case of Haughton v. 
Smith , the object on which the accused  seeks to operate is 
inappropriate not because it  lacks any physical property, but 
because it lacks some non-physical property required for the 
commission of the intended 'offence such as 'belonging to 
another' or  'stolen ' .  Because this is so ,  the accused who oper
ates on such an object may achieve all the physical conse
quences which he intends to achieve by his action ; whereas in 
the empty-pocket type cases ,  he cannot .achieve all the in
tended physical consequences since there is no object with 
the appropriate physical properties present at the relevant 
time and place. 

This difference not only accounts for the misleading con
trast of physical versus legal impossibility, but also for a 
strange line of  argument which haunts the judicial discussion 
of most umbrella-type cases .  Though there are a number of  
different formulations o f  this argument it  i s  most clearly ex
pressed in the following simple form : 'The accused intended 
to commit a crime but he has done all he intended to and this 
does not constitute the actus reus of the intended crime 
though he believes it does ; therefore it cannot constitute an 
attempt to commit the intended crime' .40  

It is on this ground,  that taking an umbrella in the mistaken 
belief that it belongs to someone else ,  or handling goods in the 
mistaken belief that they are s tolen, are s aid not to constitute 
attempts. Of course it  is true that one who has done all that 
he intended to do, cannot be said ,  in doing that, to have at
tempted but failed to  do something; but what is most strange 
about the use of this argument to show that umbrella-type  

4 .  Cf. R v .  Donnelly [ 1 9 70 ]  NZLR 9 8 0 7 ,  per Turner J referring t o  cases 
where a man efficiently does 'without interrup tion every act which he set  out to 
do but may be saved from criminal liability by the fact that what he has done con
trary to his belief at the time does not after al amount to a crime '. 
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cases canno t  constitute unsuccessful attempts to commit 
crimes is the incoherence of the statement that in such cases 
the accused has done all he intended to do . For if a man in
tends to take an umbrella belonging to another and what he 
does is to take his 'own umbrella plainly he has not done all 
that he intended to do. What is true is that he intended to take 
a particular umbrella and did so,  but that is only one of his 
intentions . Why should it not be said of the accused in such 
cases that he had both the intention to s teal an umbrella and 
an intention to take the particular umbrella which he did take, 
the latter intention being derivative from the former in com
bination with his mistaken belief? Alternatively it could be 
said that the accused  had a single intention of  two different 
but connected kinds , just as a man who shoots and thereby 
kills , has done an act of two different kinds (shooting and kill
ing) rather than two different acts . Nothing much turns in 
the present context on which of these alternative ways of 
counting or individuating intentions are chosen, since in either 
case it is false to, say that the accused  has done 'all ' that he 
intended to do .  

lt  may be  that this strange argument which the House of 
Lords has adopted needs for its correction attention to cer
tain complexities in which statements of intention may be in
volved. The important points for present purposes are the 
following. 

When a man mistakenly believes that an object which he 
intends to affect by his action has some specific property , his 
intention may be characterized in many different ways  in 
both first-person and third-person statements of his intention. 
Some of  these characterizations may incorporate a descrip 
tion of the object in terms of a property which he mistakenly 
believes it to have ; others may incorporate other descriptions 
not including that property or, in a limi ting ,case ,  a true charac
terization of his intention may, so far as the object is con
cerned, incorporate no description at all but be purely 
referential and be effected by pointing. Thus the accused in 
Haughton v. Smith could have said truly at leas t  three things : 
( 1 )  '1 intended to take the stolen corned beef brought down 
from the North ' ,  or ( 2) '1 intended to take the corned beef 
brought down from the North ', or ( 3 )  '1  intended to take 
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that' (pointing) . Corresponding third-person statements could 
also have been made about the accused. 

It is true that relative to the last two characterizations of 
his intention (i .e. those not incorporating the false belief) 
what the actor did brought about all that he intended ;  or, as 
the judge put it ,  the whole intended series of events to the 
completion of which his action was a s tep was completed: 
there was no interruption, no breaking off, no missing last 
members of the series ; all the intended physical consequences 
were achieved. Given that characterization of his intention 
what happened included all that was intended. Still to say he 
did 'all' that he intended is false ; it implies that what occurred 
did not fall short of the actor 's intention however character
ized.  But in fact relative to the characterization of his inten
tion which incorporates the false belief, what occurred did fall 
short of the intention because it was intended to, but did not, 
affect an object having a specific property. 

VI 

There remain to be considered two arguments thought  by 
some judges to support the view that conduct in the umbrelIa
type cases cannot constitute a criminal attempt. Both are most 
clearly presented hy Lord Reid in Haughton v. Smz"th . Accord
ing to the first of these arguments ,  fundamental principles of 
English criminal law preclude the courts from holding guilty 
of a criminal attempt a man who ,  intending to steal, takes his 
own property, mistakenly believing it to be another's, or the 
accused in Haughton v. Smith who handles goods which are 
not s tolen, in the mis taken belief that they are . To punish 
them, it is said, would amount to 'punishing people for their 
guilty intentions' since what they intended to do and have 
done 'does not constitute that actus reus of a crime, .4 1 We may 
waive the minor inaccuracy of the last quoted words which 
seem to neglect the fact pointed out by Lord Hailsham,42 that 
what is done in such cases may well constitute a crime, as it 
did in Haughton v .  Smith , though not the particular crime 
with attempting to commit which the accused is charged. But 
apart from this defect the argument presented by Lord Reid 

4. [ 1 9 75 ] AC 4 76. 42 Ibid. at 497.  
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seems quite mis taken. Punishing such conduct  as criminal at
tempts would not be punishing the accused for his intentions 
or th oughts alone, but for doing an overt act in order to carry 
out his intentions to commit a crime and in the (mistaken) 
belief that it might or would do so. The fact that what was 
done would not constitute the actus reus of a crime if it was 
not done with such intention is no reason for concluding 
that it cannot constitute the actus reus of a crime if it  is so 
done. 

There are at least two different reasons for rejecting Lord 
Reid 's conclusion. The first emerges from consideration of 
those clear cases of attempt which fail not because of any in
terruption but because the chosen means is insufficient or 
misdirected where what is done by the accused ( the admin
istration of an inadequate dose of poison or the firing of an 
ill-aimed shot which flies harmlessly pas t  its target) does not 
constitute the actus reus of the intended crime and in some 
cases not of any crime , yet the accused's conduct is punish
able as an attempt because it is done in order to give effect to 
an intention to commit the crime : that is what makes his con
duct the actus re,us of a crime. Supporters of Lord Reid 's 
argument may seek to distinguish such cases on the ground 
that in them, unlike the umbrella-type cases ,  the accused  has 
not 'done all he intended to do ' . But the falsity and indeed 
the absurdity of this distinction has already been discussed;  
and even if such a distinction could be made out it i s  unclear 
how it would support the view that in one case but not in the 
other punishing the accused for an attempt would be punish
ing for his guilty intentions . 

Secondly,  Lord Reid's view appears to rest on a mistaken 
conception oC -the possible interrelationships between actus 
reus and intention .  What is needed to dissipate confusion here 
is the simple observation that the criminal law has at leas t 
two different ways of identifying the actus reus it requires . 
In the cases ,  e .g. ,  of murder or assault it may do this directly, 
describing certain outward conduct ,  and though for liability 
mens rea is also required, no further reference to the 'mental 
element '  is required to identify the kind of outward conduct 
that constitutes the actus reus of such charges .  In other cases 
however, including attempts ,  the actus reus is not thus directly 
identified but is indirectly identified by reference to the 
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accused's intention. I n  such cases the intention plays a double 
role : it fixes what is to count as an actus reus and is also an 
element of  mens rea , required for liability. If this double role 
were objectionable there could be no law of attempt at all . 

The second and last argument to be considered raises a dif
ficulty, or at leas t a point, about the requirement that an 
overt act to constitute a criminal attempt must be 'proximate' 
to the commission of the intended offence. Lord Reid s tates , 
though he does not develop the point, that where as in the 
empty-pocket and umbrella-type cases, when it is 'impossible ' 
that the accused  should have succeeded in committing an in
tended offence, 'no act could be proximate ' .43 Lord Hailsham 
appears to disagree ; for he expressly states that the reason 
why conduct in the umbrella-type cases cannot constitute at
tempt is not because there is no sufficiently proximate act 
but because 'the acts are not part of a series which would 
constitute the commission of the offence if they were not in
terrupted , .44 This of course is simply to rely on the Interrup
tion Model as if only conduct which fitted it could constitute 
an attemp t. 

Lord Reid's point still remains therefore to be considered. 
The requirement of 'proximacy ' is of course notoriously 
vague. Juries are to be told that an attempt must be more than 
'mere preparation ' and then left to use their common sense 
in judging whether what was done was sufficiently close to 
committing the offence . But it would be s trange indeed if a 
jury thought that a pick-pocket putting his hand into another 's 
pocket, or a fence handling goods which he believed were 
stolen , w�re 'merely preparing' to commit a crime . From their 
point of view what they were doing was the las t action re
quired and not a mere preparation to effect their plans . 

In fact  the only reason for the contention that such acts 
are not sufficiently 'proximate '  for an attempt seems to be 
blind loyalty to the Interruption Model. This indeed does 
require (pace Lord Hailsham) that a 'proximate' overt act be 
a step actually on the way (not merely t'ntended and beHeved 
by the accused to be on the way) to the commissi on of the 
offence, and of course this is not true of the overt acts in the 
empty-pocket and umbrella-type cases. But if this is a reason 

41 Ibid. at 500. • •  Ibid. at 4 9 1 .  
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for holding an overt act not to be sufficiently proximate, then 
all attempts which fail not because of interruption but because 
of  the insufficiency or misdirection of means do nof satisfy 
the requirement of 'proximate ' act. Yet giving an intended 
victim an inadequate dose of  poison, or firing a shot intended 
to kill which misses because of aberrant aim doomed to failure 
from the start, is certainly a sufficiently proximate act ;  it is 
so not because it would have culminated in the victim 's death 
but for an interruption, but because within the intended 
scheme of things it is sufficiently close to the intended out
come to rank as more than mere preparation.45 

VII 

When is the law most an ass ?  Is it an ass when it adopts a nar
row conception of a criminal attempt which leads to the ac
quittal of the pick-pocket in Collins , the dishonest clerk in 
Partington v. Williams , and the would-be handler of s tolen 
goods in Haughton v. Smith ? Would it be more of an ass ,  as 
Lord Reid thought, if it adopted the wider conception of an 
attemp t emb odied in the Intended Steps Model which would 
lead to a conviction in those cases , but also to the conviction 
of the would-be murderer who shoots at a corpse believing it 
to be the living body of his enemy or the would-be thief who 
takes his own umbrella believing it to be another 's? 

Two important considerations support the wider concep
tion.  The first is that if the punishment of unsuccessful at
temps to commit crimes is morally justifiable at all ,  exactly 
the same deterrent and retributive jus tifications are available in 
the cases of impossibility as in the ordinary cases of attempt . 
The accused in the impossibility case having done his best to 
implement his intention to commit a crime is jus t as much 
des erving of punishment as the accused in the ordinary cas e ;  

4 5  Cf. the ALI Model Penal Code, Proposed Official Draft, art. 5 ,  s .  501 , which 
provides as a condition of criminal liability for attempts that the person 'purposely 
does or omits to do anything which under the circumstances as he believes them 
to be is an act or omission constituting a substantial step in a course of conduct 
planned to culminate in his commission of the crime'. The scheme of the Model 
Penal Code is to eliminate altogether from the law of criminal attempts what it 
terms 'the defence o f  impossibility ' ,  and in effect it adopts what I have called 
the Intended Steps Model. In many United States jurisdictions the law of attempts 
is already in accordance with that model. In New York the legislature amended 
the law in 1 967. 
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and the same considerations of general and individual deter
rence apply with equal force, whether or not at the relevant 
time and place the object on which the accused intends to 
operate exists and has the properties required for the com
mission of the intended offence. 

Secondly , b oth the narrow conception of  an attempt 
favoured by the House of Lords and the wider conception 
embodied in the Intended Steps Model have attendant  but 
contrasting disadvantages. If the narrower conception is 
adopted some 'villains '  may, as Lord Hailsham said , escape 
conviction for an attempt ;  whereas if the wider concepti on is 
adopted, this may lead to the conviction of possibly harmless 
persons like the love-sick girl who tries to kill or disfigure her 
rival by s ticking pins into her wax image . Such persons ,  enter
taining false and possibly superstitious general beliefs about 
causal laws and physical processes ,  may often be unlikely to 
resort to any more dangerous means to accomplish their ends 
and may be thought harmless . Of these two contrasting dis
advantages the second seems to me the less serious and the 
most amenable to rational legal control . For reasonable pro
vision can be made for such harmless offenders by the exercise 
of judicial discretion at the sentencing stage , when there will 
be an opportunity to investigate and assess both the firmness 
of their intention to harm and the likelihood of their resorting 
to dangerous means . 

. 

By contrast the only consideration that mitigates the dis
advantage of the narrower conception is the possibility that 
the accused in the impossibility cases ,  who will be acquitted 
of an attempt, may be convicted of some other offence . But 
to rely on that is to rely on something entirely haphazard.  In 
many cases there will be no other available charge and even 
when other charges are available they may be for minor of
fences not matching the seriousness of the attempts _  In any 
case to rely on the possibility of bringing other charges is to 
take far too optimistic a view of the resourcefulnes s  of our 
prosecuting authorIties , who in Haughton v. Smith failed to 
see that the accused who was acquitted could with his accom
plices certainly have been convicted of theft and conspiracy 
to handle stolen goods and possibly of other offences .  

Against these two considerations supporting the wider con
ception, the only support for the narrower conception consists 
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of a highly selective appeal to the alleged intuitions of 'com
mon sense ' uncorrupted by any consideration of reasonable 
social aims or penal policy, as if we can just see without think
ing that it is 'absurd' to convict a would-be thief who takes 
his own umbrella (however many he has stolen in the past 
and i s  likely to s teal in the future) and 'asinine ' to convict the 
would-be murderer who mistakes a: corpse for a living body,  
however likely he i s  to  get his victim next time. The capricious 
as well as the unreliable nature of this appeal to 'common 
sense ' is made painfully obvious when we are told by judges 
that the ordinary man 's view, that a would-be pick-pocket 
who puts his hand into an empty pocket has attempted to 
steal , must be rejected because the ordinary man 'ha� not 
stopped to think' .  

Finally, English law as stated by the House of Lords iIi 
Haughton v. Smith is now in a position of virtual and ,  as it  
seems to me , unsplendid isolation. It is out of line with the 
law of the major European countries and with most countries 
of the Commonwealth . It is also out of line with the codes 
and main trends of decision in the· United States . The New 
York case of The People v. Jaffe46 in which the facts and 
grounds of decision were similar to those in Haughton v. 
Smith, and which was approved by Lord Hailsham in that 
case as supporting his view of the law,47 had already been re
jected when the legislature of New York amended the law in 
1 9 6 7 .  The provisions of the American Law Institute Model 
Penal Code48 in effect approximates very closely to what I 
have called the Intended Steps Model. In this country , since 
the decision in Haughton v .  Smith there have been judicial 
attemp ts ,49 one of them in the House of Lords , to water 
down, qualify, or to treat as o biter some of the general prin
ciples enunciated by the House of Lords , but these seem only 
to have added complexity , confusion , and artificiality to the 
law. It is very much to be hoped that legislation may be 

46 People v. Jaffe 185 NY 497 ( 1 906) .  
4 7  [ 1 9 7 5 ]  A C  4 7 6  at 49 7 
48 See n. 5 above. 
49 See DPP v. Nock [ 1 9 78 ]  AC 9 7 9  discussed above at n. 9.  See also Re A G 's 

References (Nos. 1 and 2 of 1 9 79)  [ 1 9 79 ]  3 All ER 143 and R v. Bayley and 
Easterbrook  [ 1 980]  Crim LR 503 ,  and comment thereon. 
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speedily introduced to eliminate the doctrine o f  'impossi 
bility ', so  called, from the law of criminal attempt . 5 0 

so This has been recommended by the Law Commission and their repo rt (n .  1 
supra) includes a draft bill designed to secure this.  A bill (no. 2 1  of 1 9 8 0 )  was 
introduced into the House of Commons by the Home Secretary purporting to 
implement many of the Law Commission recommendations. As originally drafted 
the bill appeared to preserve the decision in Haughton v. Smith . (See Glanville 
Williams, 'The Government's Proposals on Criminal Attempts' ( 1 98 1 )  NlJ 80 ff 
and 1 04ff.) But the whole doctrine of 'impossibility ' has now been eliminated by 
The Criminal Attempts Act 1 9 8 1 .  
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